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ADVERTISEMENT. 

1  HE  very  high  eftimation  in  which 
the  EfTay  on  Contingent  Remainders 
and  Executory  Devifes  is  held,  renders  it 
unneceflary  for  the  Editor  to  offer  any 
obfervations  on  its  intrinfic  merit.  The 
intention  of  the  Author  was  to  improve 
and  enlarge  the  prefent  edition  of  that 
part  of  the  Eflay  which  treats  upon 
Executory  Devifes,  as  he  had  that  which 
relates  to  Contingent  Remainders,  but 
unfortunately  for  theprofeOion,  his  death 
when  he  had  completed  only  the  firfl:  fixty 
fix  pages  of  this  part  of  the  work,  has 
deprived  them  of  the  advantages  which 
would  have  been  derived  from  his  in* 
timate  and  fuperior  knowledge  of  this 
abilrufe  branch  of  learning.  Appli- 
cation was  made  to  the  Editor,  in  Dc-^ 
ccmber  lad,  by  ibme  particular  friends 
of  Mrs.  Fearne  to  fuperintend  the  com- 
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pletioQ  of  this  voFumc,  the  immediate 
publication  of  which,  for  her  fole  be^ 
nefit,  was  then  in  contemplation.  The 
Editor  was  fenfible  of  his  inability,  to 
fupply  the  loft  the  work  muft  fuftain, 
from  the  death  of  the  Author,  but  he 
was  induced  to  undertake  what  was  re- 
queued, as  well  from  the  refpedl  he  bore 
to  the  memory  of  Mr.  Fearncy  with 
whom  he  had  the  honor  of  a  very  long 
acquaintance,  as  from  his  inclination 
to  render  any  fervice  in  his  power,  to  a 
moil  amiable  and  worthy  woman. 

The  Editor  was  jable  to  form  a  judg- 
ment of  the  manner  in  which  Mr.  Fearne 
meant  to  enlarge  the  prefent  volume, 
from  a  copy  of  the  lad  edition,  in  which 
there  were  fbme  notes  and  references, 
indicative  of  his  intentions.  From  this 
copy  it  appears  that  after  twenty  years 
experience  in  the  higheft  pradice,  the 
Author  faw  no  reafon  either  from  further 
refle(5lion  or  forenfic  decifions,  to 
^)ter  his  original  fentiments,  except  in 
I  the 
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the  fingleinftance  of  an  Executory  De- 
vife,  being  an  intereft  tranfmiffible  by 
teftamentary  difpofitipn,  which  in  the 
former  edition  was  hdd  by  him  not  to 
be  devifeable.  Indeed  his  opinions  up- 
on thefe  fubjefls,  were  in  general  found-' 
ed  upoii  fuch  excellent  reafoning,  that 
they  carried  great  weight  in  his  life- 
time, and  therefore  there  can  be  no 
doubt,  but  that  they  will  be  confidered 
as  of  the  highefl  authority  after  his 
death.  This  circumflance  induced  the; 
Editor,  who  was  left  at  difcretion,  ei^ef 
to  enlarge  the  body  of  the  work,  or  to 
introduce  fuch  matter  as  he  thought  pro- 
per by  way  of  note,  to  prefer  the  latter 
mode,  as  it  preferved  the  identity  of  the 
original  publication.  The  Editor  has 
purfued  the  hints  fuggefted  by  the  au- 
thor in  thc/ele^ion  of  the  new  fubjcEls^ 
upon  which  he  has  treated  in  the  notes  to 
this  edition,  and  has  further  illuftrated 
X  the  propofitions  laid  down  by  the  author 
in  the  former  edition  by  the  introduc- 
ti'^n  of  fuch  cafes  and  authorities  as 
feemed  to  him  relevant. 

A  3  The 


[     vi     ] 

The  plan  of  the  Authbr  in  the  fir  ft 
volame,  of  preferving  the  pages  of  the 
laft  edition,  by  a  marginal  regiftry  of 
them  in  the  prefent  edition,  has  been 
purfued  in  this  volume ;  and  the  mar- 
ginal references  in  the  body  of  the  work 
remain,  as  in  the  laft  edition,  and  arei 
referrable  to  the  old  pages.  The  re- 
ferences in  the  notes,  in  moft  inftances, 
where  they  are  to  preceding  pages,  .are 
made  to  the  pages  as  marked  in  the 
prefent  edition;  but  where  they  refer 
*to  fubfequent  pafTages,  they  relate  to 
pagts  in  the  old  edition. 

In  the  latter  end  of  a  note,  page  399, 
the  effedl  of  a  condition,  annexed  to  a 
preceding  eftate,  which  is  too  remote, 
and  confequently  makes  the  ulterior  li* 
mitations, equally  remote  in  their  crea- 
tion, is  confidered  as  a  queftion  ftill  un* 
decided,  and  the  fubftance  of  an  opinion 
of  Mr,  Fearne  of  4  very  late  date  upon 
the  fubje(5t  is  introduced.  It  did  not 
occur  to  the  editor  until  a  fubfequent 
revifion,  that  the  cafe  of  Pro£lor  and 

the 
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the  Bijbop  of  Bath  and  Wells ^  ftatcd  to  il- 
loftrate  another  propoiition,  page  i^6y 
had  decided  that  queflioa.  But  al- 
though^ had  he  adverted  to  that  circum* 
ftance,  this  opinion  which  waft  given  on 
that  identical  cafe,  would  have  been 
omitted,  yet  he  truils,  it  places  the  fub- 
je6t  in  fo  clear  a  light,  that  it  )vill  be 
coniidered  as  a  valuable  elucidation  of 
the  principles  on  which  the  decifion  was 
framed. 

« 

Ths  new  matter,  and  cafes  intro* 
duced  in  the  prefent  Edition,  are  diftin- 
guifhed  in  the  refpe(Elive  Index's  by 
being  inferted  in  Italics. 

The  abftrufe  nature  of  the  fiibjedls 
which  the  Editor  was  called  upon  to 
difcufs,  would  have  induced  him  to  have 
poftponed  the  publication  for  a  longer 
period,  but  had  he  indulged  that  wifh, 
the  main  objedl  which  weighed  with 
him  in  undertaking  the  work,  that  of 
rendering  an  immediate  lervicc  to  Mrs» 
Fearne  mud  have  been  facrificed.  He 
therefore  trufted  to  the  indulgence  of  a 

A  4  liberal, 


libciufl  Profeffion^  which,  hp  entenaina 
no  doubt  will  make  due  allowances  for 
this  CAfcumjXajipe.  He  flatters  himfelf 
he  has^  tak;en,  fu^cieat  care  not  to  mi(^ 
bajd:,  and  that  if  that  end  is  attained  he 
iball  efcape  the  lafh  of  CriCicifm^  fhould 
an^  iuadvertency  in  other  reipeds  have 
efipaped  his  attention. 

Cary  Street, 
6  November  1795. 
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€]ctmUnv  ^DtiiiXt  Defined, 


AND 


Its  feveral  Kinds  diftinguifhed. 

0 

AN  executory  devifc  is  defined  to  be  a 
devife  of  a  future  iotereft  inlanday  oot 
to  take  effeft  at  the  teftator's  deaths  but  li-  ,  £^  /^\^f^ 
mited  to  arife  and  reft  upon  (bme  future  con-  iM. 
tingency,*— This  it  the  definition  commonly 
given  of  an  executory  devife.  It  compre- 
hends indeed  every  fpecics  of  an  executory 
devife ;  but  at  the  fame  time  it  is  not  con-^ 
fined  to  executory  devifes  only ;  it  includes 
cvo-y  kind  of  contingent  intereft  in  lands 
given  by  devife^  (for  every  contingent  in- 
tereft muft  neceflarily  be  future)  i  now  every 
contingent  incereft  in*lands  limited  by  devife 
is  not  an  executory  devife^  for  fome  contin- 
gent interefts  by  devife  are  contingent  re^ 
msdnders  1  therefore  fuch  a  definition  muft 
be  confidered  at  defeftive  in  point  of  preci- 
fion  and  accuracy. 

« 

An  executory  devife  is,  ftrldly,  fuch  a  li- 
mitation oi  a  future  eftate  or  inteii(ft  la  lands 
Vot.II.  B  ^  or 
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or  chattels  (though  in  the  cafe  of  chattels 

perfonal,  it  is  more  properly  an  executory 

bequefl)  as  the  law  admits,  in  the  cafe  of  a 

will,  tho*  contrary  to  the  rules  of  limitation 

(  299  )     in  conveyances  at  common  law.     It  is  only 

an  indulgence  allowed  to  a  man's  laft  will  and 

teftament,  where  otherwife  the  words  of  the 

Carth.  310.     will  would  be  void  j  for  wherever  a  future 

Reeve  V.          jntcrpft  is  fo  limited  by  devife,   as  to  fall 

Long.  f  . 

4  Mod.  158.    within  the  rules  above  laid  down  for  the  li- 

rnicaciCii'Of  contingent  remainders  $  flich  an 
iotcreft  is  hot  an.  executory  devife,  but  a 
contingent  remainder. 

ft 

As  wiiene  a*teftator  devifed  to  his  wife  for 
4  Mod.  284.  life,  and  to  her  fon  after.the  death  of  his  mo- 
Vo^V'  thcr,  if(hc(houldhavca.fbn,andifhe(hoiild 
2Saund.38o,  die  withih  age,  then  to  the  right  heirs  df  the 
Supra,  p.  242   dcVrfor ;  the  teftator  died  without  iffue,   his 

wife  married  again,  then  the  heir  of  the  devi- 
for  by  fine  conveyed  the  reverfion  to  the 
And  vide        hufband  and  wife,  who  had  afterwards  a  fon^ 
2Vczey6i6.    born  i  it  was  adjudged^  that  the  eftate  li- 
mited to  that  foo  (hould  not  enure  by-way 
of  executory  devife ;  becaufe  that  is  never 
allowed  where  a  contingent  eftate  islimittd 
to  depend  on  a  freehold  capable  of  fupporc* 
ing  it  J  here  the  mother  had  a  precedingfree- 
hold  in  herfelf,  therefore  it  was  adjudged  a 
contingent  remainder  in  her  fon ;   and  the 
,  hixr  at  la.vy,  having  a  reverGon  in  fee  in  him 

by 


defined  aniS^ingHifi>i J.  \ 

t 

by  defccnti  it  was  held,  that  the  remainder 
was  deftroycd.by  his  conveying  the  reverfion 
to  the  particular  eftate  of  the  mother^  before 
the  foo  wa&iborn. 

So  where  a  tcftator,  in  cafe  his  cldcft  fon     (  Jfoo  ) 
ihoiild  die  and  leave  no  iflue  of  his  body,  then    „,  , 
after  his  dcccafe  gave  the  lands  to  his  youngeft  Drew.  Com. 
fon  and  his  heirs  ;  it  was  held  that  the  eldeft   .^^P-  37a  & 
fon  took  an  cftate  tail  by  implication^  and  that 
the  devifc  to  the  younger  fon  was  a  rc^main- 
der  :  for  that  words  (houkl  not  be  conftrued 
to  give  an  eftate  by  way  of  executory  de- 
vife,  but  where  the  devifee  cannot  take  any 
other  way. 

And  again,..whcre/a  tcrftator  having  charged   Weafth^r. 
certain  legacies  upon  his  lands,  devifed,  that  ^ep  K  B 
in  cafe.his  fon  T.  ihould  buppen  to  die  before  temp. 
he  married,  or  being  married  ihould  hai^e  no  ^^^^'  ^5*« 
children  lawfully  begotten,   then  bis  lands 
ihould  remain  .and   defcend  equally  to  his 
dapghters^od  their  h.eirs;  paying  idc.  except 
fucb  jointures  as  his  fon  fbould  happen  to 
make  upon  his  wife,  not  exceeding  £^f«  and 
.yi  Cffe  both  his  daughters  fiiould  die  with* 
out  being  married,  or  being  married  fliould 
have  no  children  of  their  refpeiftive  marriages,  • 

^then  he  willed  that  all  his  eftate  fhould  dc 
fcend  to  his  nephew  .J.  M.,  and  at  the  end  of 
the  will  he  gave  and  devifed  to  his  fon  T.  all 
bis.  eftate  real  and  p^rfonal  not  already  dif- 

S  2  pofed 


pofed  of  bf  hit  will.  After  the  teftator*s 
dtnA,  his  foo  T.  entered  and  fuffered  a  reco- 
very to  the  ufe  of  himfelf  and  his  heirs,  and 
died  without  iflue  {  upon  which  his  fitters  en- 
tered and  fufiered  a  recovery,  and  died  with- 
/  ^^,  \  out  iflue,  upon  which  the  heir  of  J.  M.  en* 
tered. 

The  queftion  was,  whether  the  devife  to 
*J.M,  was  a  remainder  depending  on  a  par- 
ticular preceding  eftate  in  the  (on  and  daugh* 
ters,  or  whether  it  was  an  executory  devife  ? 
And  it  was  conten^d  that  if  the  fon  took  any 
icftate  by  the  wilf,  it  muft  be  an  eftate*tail ; 
but  that  this  could  not  be  for  want  of  exprefs 
words^  and  that  here  was  no  neccflary  impli- 
cation. But  Lord  Hardwieke  was  of  opinion, 
that  there  were  two  rules  which  went  a  great 
way  in  determining  the  cafe  •,  Jirft^  that  it  is 
immaterial  which  words  come  firft  or  lad,  for 
the  conftruAion  muft  be  made  upon  the 
whole  will ;  Secondly^  that  no  limitation  fliall 
be  conftrued  to  be  an  executory  devtfe,  if  it 
may  be  a  remainder.     That  here  in  thtf  fub- 
fequent  part  of  the  will  was  an  exprefs  devife 
of  all  the  refidue,  fb  that  take  the  two  claufes 
together,  here  feemed  to  be  an  exprefs  devife 
to  the  Ion,  and  it  was  given  by  the  word  eftaU^ 
which  was  fufficient  to  carry  the  fee  %  fo  that 
it  amounted  to  a  devife  to  the  fon  and  his 
heirs,  and  if  he  died  without  iflue,  remainder 
^^  ^vk^  that  was  nothing  but  an  eftate-tail; 

4  but 
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but  if  char  were  not  fo  clear^  yet  as  to  the 

daughters,  he  thought  ao  objeAion  could  be 

raifed ;  for  there  was  a  devife  to  them^  and 

if  they  died  without  children,  \  &r.  fo  that 

their  recoveries  at  kaft  were  fofficirnt  to  bar      (  joa  ) 

the  nephew*s  remainder  ^  and  judgment  was 

given  accordingly. 

And  we  find  that  Lord  Hardwicke  re-    Ivesv.  Legg« 
ferred  to  the  fame  rule  in  the  cafe  of  Ivfs  v.    *'"P'*  ^^6. 
Legge^  noticed  in  a  former  page. 

The  fame  tlodrine  prevailed  in  a  fubfe-    Carwardine 
qucnt    cafe   before    Lord  Keeper  Henley;    ^j^^*'"^*^" 
where  (according  to  a  manufcript  note  of  it    in  cban.  28 
with  which  I  have  been  favoured)  a  icttle-    J^"-  *75^- 
ment  was  made  previous  to  the  marriage  of 
y.  C.  by  which  the  lands  in  queftion  were 
limited  co  truftees  and  their  heirs,  to  the  ufe 
of  7.  C  (the  fettler)  for  life  \  remainder  co 
M.  ff^.  (his  intended  wife)  for  life  {except 
in  Juch  tafes  as  Jbculd  be  thereafter  excepted) 
for  hec  jointure  1  rciiuuoder  to  the  heirs  of 
the  body  of  the  faid  J.  C.  begotten  on  his 
faid  intended  wifci  remainder  to  the  faid 
John  and  his  heirs ;  followed  by  a  ^^provifo^ 
and  the  J^al  tmji  and  ewfidenee  in  the /aid 
truftees  and  their  heirs  was  thereby  declared  to 
he,  thaii/ the /aid  J .  C.  fl^uld  happen  ta  die, 
and  leave /neh  iffne  as  aferejiid  behind  him,  he 
thtjtnd  J.  C  not  making  ctherwi/e  a  provijlon 
pr  Juch  ehiU  or  children  in  his  life-time,  then 

B  3  and  ^ 
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and  in  fucb  cafe  the  /aid  trufiees  Jhould  Jland 
Jeifed  of  one  moiety  of  the  faid  premifes  from 
and  immediately  after  the  deceafe  of  the  /aid 
J.  C.  to  the  ufe  of  fucb  child  or  children  as 
aforefaidy  and  he  empowered^  out  of  the  rents^ 
ijfuesy  and  profits  of  the  faid  money  ^  to  raifefucb 
frovifion  for  fucb  child  or  children  as  the  faid 
truftees  and  their  heirs  Jhould  think  fit** 

m 

J.  C.  and  M.  his  wife  after  their  marriage 
joined  in  levying  a  fine ;  and  he  by  will  dc- 
vifcd  all  his  eftatc  from  his  eldcft  fon,  who 
was  totally  difinherited  and  left  wholly  un- 
provided for. 

The  principal  queftion  in  the  cafe  was, 
whether  the  plaintiff,  who  was  the  cldeft  fon 
of  7-  ^-  ^^s  intitled  to  any,  and  what  pro- 
vifion  under  the  provifo  in  the  faid  fettle- 
mcnt  ? 

It  was  argued  for  the  faid  eldeft  fon,  that 
the  eftatc  in  the  truftees,  under  the  prOvifo, 
remained  untouched  by  the  fine,  which  could 
not  bar  executory  devifes  and  fpringing  ufes; 
which  being  collateral  to  the  other  eftates  and 
remainders  immediately  carved  thereout  and 
independent  thereof,  could  not  beaflFedled  by 
any  deed  which  refpeftcd  them.  That  the 
exception  being  introduced  between  the  eftatc 
for  life  of  the  wife,  and  the  rcmaiadcr  to 
^  cbe 


defined  'and,  d^ingtdjbed. 

the  heirs  of  the  body  of  her  hufband  by  her, 
it  was  antecedent  to  the  ellate  tail,  and  the 
fine  would  not  reach  it — That  a  difference 
was  laid  down  between  a  collateral  ufe  that 
does  not  depend  on  other  eftatcs,  andaneftate 
limited  by  way  of  remainder— That  in  cafe 
of  fpringing  ufes  (as  that  was  contended  to 
be)  and  of  executory  devifes,  the  whole  fee 
given  before,  need  not  be  difturbcdj  but  the 
cftates  before  given  might  open  to  receive 
and  let  in  the  ufe  upon  the  contingency  hap- 
penings and  (b  there  it  let  in  the  new  eftate, 
but  did  not  operate  to  take  away  any  of  the 
cftates  before  given — That  being  fo,  the  next 
queftion  was,  who  was  the  pcrfon  intended 
to  take  by  the  provifoi  and  then,  what  he  , 
fliould  take?— That  the  ground  of  the  pro- 
vifion  was  in  favour  of  an  eldeft  fon  and  him 
only.  In  the  limitation  of  the  eftate  the 
words  were  **  heirs  of  the  body*'  under  which 
the  firft  fon  would  take  the  whole;  that  in 
the  provifo  the  words  were  ^^Jucb  ifue  as 
afore/aid^'  which  could  relate  only  to  the 
heirs  of  the  body;  and  the  words  child  and 
children  were  afterwards  mentioned  in  the 
provifo,  yet  they  muft  and  coold  refer 
only  to  fuch  ijfue  afore/aid,  viz.  **  h^rs  of  the 
«  body'* -- As  to  v/hat  cftate  fuch  eWeft  fdn 
would  take,  it  mud  be  a  fee  (ifnple  in  ooe 

moiety  5  for  the  truft  and  confidtftKe  being  to 
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die  craftces  and  /Mr  beirs^  the  eftite  muft 
be  oo-extenfive  vidi  the  trtift. 

On  die  odier  fide  it  was  faidy  the  firft 
queftion  was,  whedier  under  die  letdeoienCt 
which  was  a  conveTance  of  die  Ugal  tfi^i^^ 
the  pravifion  was  in  the  power  of  the  father, 
and  any  thing  was  left  untouched  by  the 
fine  ?~That  this  point  would  depend  upon 
the  queftion,  whether  it  was  to  be  confidered 
9s  a  ^vninigau  nmaimln  or  as  t,Jjfri»png  u/ef 
For  if  it  was  the  firit,  it  wu  clearly  barred 
Archer^icaTe,    by  the  fines  for  which  they  referred  to  Ar€bir\ 

Su^  ^         ^^'^ — ^'**^  *^  maxim  of  law  being,  that  a 
1 02.  fee  could  not  be  limited  upon  a  fee,  fpriiig* 

ing  ufes  arofe  in  order  to  give  perfons  a 
power  to  provide  for  all  the  exigencies  of 
their  fiimilies,  and  therefore  the  court  per* 
mitted  them  to  arife  within  a  rea(pnable  com* 
pafs  of  time  (as  in  the  compafs  of  a  life  and 
during  the  infancy  of  the  firft  taker,  as  in 
Supra  199.      JJcyd  and  Carew)  and  that  a  fprioging  ufe 

is  in  a  deed,  what  in  executory  devife  is  in 

a  will,  and  the  (ame  rules  are  applicable  to 

both-- But  that  a  fpringing  ufe  always  dii^ 

Dms  places  the  former  eftates  where  the  whole  fee 

V.  Speed.        jjj|3  (^^„  departed  with— That  a  feoflment  to 

the  ufe  of  ji.  and  his  heirs  to  commence  four 
years  from  thence  was  good  as  a  fprioging 
wfiPl  (b  »fter  the  death  without  iflue,    if 

h9 
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he  died  wichotft  ifltie  ao  ao  yeart^  it  was 
good  by  way  of  fpriftglag  ufci  becatiic  what 
was  left  undi()poled  of>  was  ta  the  feoffor  in 
the  mean  time*  and  juft  in  the  fame  ftace  as 
before  the  conveyance.  And  thitt  is  %  certain 
rule,  that  it  Ihould  never  take  efift  by  way 
of  fpringing  ufe  or  eaecotory  (kvift^  where 
it  coold  pofllbly  take  efieft  ky  way  ^  re- 
matoder*--That  although  where  dM»  whole 
fee  is  difpofed  of>  yoii  may  make  n  new  dif« 
pofition  thereof,  to  arifc  within  a  reafonabU 
compafs  of  time,  yet  there  nroft  be  always  a 
particular  ellate  lo/ufpert  m  r^mdnder.  Fat 
the  law  always  takes  care,  there  Ihould  be  a 
tenant  to  a  freehold  liable  to  the  adions  of 
all  peribns  who  claimed  sny  right*  And  that 
wherever  there  is  fuch  a  particular  eftate,  any 
limiution  afterwards,  muft  be  cooftrued  a 
renoainder.  And  in  the  cafe  in  queftion,  it 
muft  be  confideredy  as  if  the, limitation  to 
/luh  ijite^  had  ))een  placed  in  the  pMreutbeJif 
where  the  excipim  is  to  the  wife*s  eftate* 
And  then,  where  the  limitation  was  in  the 
middie  of  tjke  di/^^kim  of  the  fee,  as  in  that 
ca^,  it  muft  always  1^  conftrued  a  remainder. 
That  to  a  fprin^ng  ufe,  the  whole  eftate 
{thai  is  to  he  di/jpUeed)  vcfts.  But  in  the  cafe 
then  in  argument,  the  mother  took  an  eftate 
tbr  life  only  in  one  moiety.  As  to  the  other 
moiety  it  was  contingent,  whether  it  could 
ffft  or  not  I  and  depended  on  the  father's 
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dyingiiitlie  Kfc-timeof  the  mother,  and  leav- 
ing fuch  ifliie  unprovided  for  j  and  therefore 
vrag  a  contingent  remainder,  and  barred  by 
the  fine— ^That  as  the  father  had  a  power  to 
bar  the' heirs«of  his  body,  he  might  certainly 
bar  the  klter  provlfiOn.  But  in  all  events^ 
it  was  itot  a  pfoviBon  for  orte  child  abfo- 
lutely,  birt  sSI  t^e  iffueof  the  marriage  un- 
provided fdr,  and  could  be  a  proviHon  for 
no  longed  th^n  the  motherV  life,  fubjeft  to 
the  difcretibn  of  the  truftees. 

Thc'LordTC^eper,  after  obferving  that  the 
queftion  4rofe  upon  a  deed  very  imperftSly 
and  inaccurately  penned;  and  was  a  queftion 
of  /tfw  arifitig  upoh  a  iegai  conveyance,  a  fet- 
tlement  executed  and  not  on  articles^  or  by 
way  of  iruft  cxecuiotyy  divided  the  confide- 
ration  of  it  into  two  pointaf— ill.  The  inten- 
tion of  the  parties-  to  the  deed— 2dly.  The 
legal  operation  and  effeft  bf^it. 

.  As  to  the  intention,  Mt  faid,  that  fcemed 
clearer  than  the  other  queftkrji.  Tbc'ftctte- 
tnent  feemed  to  have  been  only  with  a  viewi  of 
'  fecuringajointuretothewife.  Theretitiri*wlis 
for  that  purpofc;  and  the  ufes  limited  wetfc 
agreeable  to  that  intent;  there  wasnoconfWer- 
ation  had  of  the  children,  -as  againft  thc'huf- 
band.  He  was  to  have  the  whole  power,  ofily 
JuhjcH  to  the  wife  s  jointure  I  the  limitation  of 
the  whole  was  to  the  wife  for  her  life  (except 

as 
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as  therein  after  excepted)  and  then  comes  the 
provifOj  that  had  been  ftated.  The  cxcep- 
tioft  was  certainly  intended  to  abridge  the  wife, 
not  abfoluUly  of  a  fnoiefy^  but  in  the  event 
provided  for,  of/?  tnucb  of  the  premifcs  (not 
exceeding  a  moiety)  as  the  truftecs  in  their 
difcretion  (hould  think  fit.  And  according 
to  the  true  conftruftion  of  that  deed,  the 
cldcft  fbn  was  never  intended  to  have  the 
whole  provijion —The  hufband  forefaw  the  wife 
might  marry  again,  and  as  the  whole  eftatc 
was  limited  to  her  in  jointure  for  her  life, 
his  children  by  her  might  be  wholly  unpro- 
vided for;  therefore,  this  was  intended  as  • 
provifion  for  the  maintenance  of  all  the  chil- 
dren, Am'xn^  the  wife's  life  ofily.  And  the 
power  of  redemption  in  the  hufband  was  co- 
cxtenfive ;  for  if  he  made  a  provifion  for  fuch 
child  or  children  during  his  life,  the  wife 
was  to  have  the  whole  eftate — That  the  huf- 
band  was  ftiH  to  have  a  power  over  the  whole 
eftate,  except  as  to  the  wife's  jointure.  He 
had  an  eftate  tail  given  to  him ;  which  by  % 
fine  he  might  fconvcrt  into  a  fee  fimf)le,  and 
turn  the  eftate  into  money,  and  make  a  pro- 
vifion for  his  children  in  that  way,  if  he 
plcafcd. 

The  intention  then  being  clear,  the  ad 
queftion  was,  what  was  the  legal  oper^ition  of 
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the  deed  i  It  was  admitted^  it  muft  be  either 
fij^rmging  ufe>.  or  a  contingeni  nrnaind^r  i 
which-evcr  it  was,  the  coofequence  was  alfo 
admitted^  if  that  was  once  known— That  he 
did  not  know  by  what  rule  of  law  he  could 
conilrue  that  a  fpringing  ufe ;  fpringing  ufes 
wei%  introduced  to  anfwer  the  exigencies  of 
mankindi  in  providing  for  all  the  contingencies 
in  their  families»  in  like  manner  as  executory 
deviies  were  allowed  of;  in  order  that  after  a 
departure  with  the  whole  fee^  a  new  limita^ 
tion  of  the  fee  might  take  place,  upon  a 
contingency  to  arife  within  a  reafonable  com* 
pals  of  time,  and  not  within  the  danger  of 
a  perpetuity  s  not  that  a  fee  could  be  limited 
upon  a  fee,  but  upon  the  contingency  hap- 
pening, the  former  ufes  were' to  give  way. 
And  he  did  not  recoiled  any  cafe,  where  a 
ipringing  ufe  had  been  created  in  the  middle 
of  other  ufes,  but  always  determined  thefirft 
limitation  of  the  fee,  and  difplaced  the  firfl 
gift,  and  changed  the  ufes  in  favor  of  other 
perfons.  And  that  it  made  no  difference, 
whether  the  whole  fee  was  given  away  at 
once,  or  in  particular  eftates,  and  by  way  of 
remainders—That  it  was  0  €irtuin  ruleofUfw, 
$bat  ifjucb  a  tonftruSim  couU  hi  put  upon  a 
UmitatioH,  as  it  migbi  tah  effkB  iy  way  of  n- 
mainskr,  it  JbpuU  never  take  place  as  a^^^g- 
fttg  nfe  er  exemsery  devife — That  the  beft  cqa* 
Afu^ion^  he  could  put  upon  the  limitation 
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wai9  ibas  of  its  being  a  contingent  remain**  , 

der.  And  chat  the  limitations  ought  to  ftand 
thus,  viz.  to  hufband  for  life,  remainder  aa 
to  one  moiety  to  the  wife  for  life>  remainder 
as  to  the  other  moiety,  to  the  children  dur« 
iag  the  wife's  life,  if  they  are  left  un- 
provided fori  renuiinder  as  to  this  moiety  to 
the  wife  for  life,  remainder  of  the  whole  to 
the  heirs  of  the  body  of  the  hufband,  ra* 
mainder  to  the  hufband  and  his  heirs.  Now 
if  this  eftate  was  executed,  he  could  give  it 
no  other  conftrudion,  than  what  a  court  of 
law  would  do ;  and  he  was  of  opinion,  it 
was  executed,  and  not  an  eftate  executory^ 
remaining  in  the  truftees.  That  he  muft 
determine  according  to  the  legal  operation  of 
this  deed ;  and  as  he  thought  it  was  a  con* 
tingent  remainder,  the  confequenceiwas  clear, 
that  the  fine  had  deftroyed  it,  and  that  the 
plainjciff  *4  bill  muft  be  difmifled* 

In  the  laft  noticed  cafe,  we  may  obferve^ 
that  the  conftrudion  of  a  contingent  remain- 
der* was  immediately  let  in,  by  confidering 
the  eftate  introduced  by  the  provifo,  as  an 
eftate  for  tbe  life  of  the  wife  aHualfy  ittferted 
in  that  very  place,  in  the  antecedent  courfe 
of  limitations,  where  the  eiGception  in  the 
limitation  to  the  wife  left  an  opening  for  it ; 
and  where  it  was  direfted  to  take  effeft, 
upon  the  contingency  espreffcd  in  the  pro- 
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vHb;  viz*  immediately  sftsr  the  eftatetlii 
to  the  ufe  of  the  buiband  for  his  life.  In 
.whrch  view,  as  it  regularly  (followed  an  ante- 
cedent eftate  of  freehokl>  and  operated  to 
diveft  or  determine  no  veiled  intereft, 
there  was  nothing  to  prevent  its  taking  efied, 
m  a  mefne  r^mainJer^  between  the  hafband's 
«ftaije  for  lite,  and  the.  ulterior  remainder  to 
hmvintaiL  And  the  Lond  Keeper^  reforttd 
M  the  rule  I  am  now  fpeaking  of,  as  •f  fuffi- 
cient  energy,  to  decide  the  point  of  view  to 
be  adopted,  for  his  decilion  of  the  cafe« 

We  may  fiirther  rec<^le&y  that  in  thefeveral 
Sapra  293.  later  cafes  of  Dee  v.  Holme f  and  GoodtitU 
*'**  V.  Billing94m  confidered  in  a  former  part  of 

this  el&iy,  the  fame  rule  was  relied  upon  s  in 
.the  latter  of  wbich^  Lord  Mansfield  in  the 
voice  of  the  court,  faid  it  was  pcrfcdlly  cl?ar 
and  fettled,  ibaf  where  an  eftate  caji  take  effeR 
as  a  remainder i  it  fhall  never  be  conftrued  an 
xxecuiory  devije  or Jfringmg  ufe. 

Doe  V.  Mor-    •  ^^^  ^^  *  ^*^'  ^^^^^  ^*^^*  ^'^^^  ^^  *  former  part 
fan  Supra  p.  of  this  eflay>  where  a  teftator  devifed  lands  to 

•^*'  his  wife  for  life,  rj9n)j|ind.er  to  £.  \\\%  fon  for 

99  years>  if  he  Ibould  fo  long  live,  and  after 

the  deceafea  o/the  wife  and  £,  hi$:<oni  to  the 

heirs  of  the  body  of  the  faid  £»|i  bjutnot  to 

defcend  entirely  unto  E%  eld^ft  fon  %  but.tljiat 

£,  might  appoint  the  fame  ca  aU  his  children 

living 
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Irviiigat  his  death/a^  in  deiaiil^of  apf^int? 
ment,  then  to  his  fons  asv'tenants  in  common 
in  tail,  remainder  to.  his  daughters,  remain* 
der  oyer:  the  mother  died  in. the  life-time 
of  E,  the  fun ;  the  queftion  was,  whether  the 
devife  to  the  iflTue  of  E.  was  good  by  way  of 
txtcuiory  devife^  or  was  a  contingent  remainder  ? 
If  the  former,  the  plaintiff  in  the  caufe 
was  tntitled  to  recover;  but  if  the  latter,  it 
was  deftroved  on  the  death  of  the  tenaot  for 
life  during  £'s  life>  for  want  of  a/partipular 
cftate  to  fupport  it. 

» 
it  was  contended  on  behalf  ofthe  plaintiff, 
that  the  cafe  was  an  excepttoa  ta  the  rule^ 
that  wherever  a  ilimitacion  can  take  place  as  a 
contingent  remamder,  it  (hall  not  take  eficft 
as  an  executory  devife;  for  that  rule  did  not 
extend  to  cafes  like  the  principal'  obe,  where 
an  intermediate  eftate  was  interpofed  i  but  only 
^liere  tike  eftate  Itinttcd  in  contingency,  wfs 
to  take  effeA  immediktify  on  the  ddtemaink* 
tion  ofthe  eftate  for  life  $  that  in  thofe  cafes 
Vhe^emaindcvs'intghc  take  place^.  exactly  in 
the  Kntler  in  which  the  teftacor  fuppoled  the 
:wttM  would  hiippen;  but  there  the  limka« 
tion  to£*schi1drea'Could  not,  t^ a  remainder 9 
by  poflibility  take  pkee  in  the  oidier  pointed 
out  by '  the  ^ will.  For  ichat  >  limrtatiomwis 
crefcted  oft  a')fop{)Ofition,  that  the  Ton  woidd 
furyivc  the  mother  1  but  yet,  as  a  remaindtrt 
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it  could  only  hire  taken  pltce^  in  the  eranr 
of  the  mother's  furviving  her  fon.  The  onlf 
way  therefore  of  giving  effeft  to  the  teftator's 
intencion,  was,  by  confidering  it  as  an  execu- 
tory devife. 

On  the  other  fide  the  general  rule  was  re« 
lied  upon  as  inflexible  and  applicable  to  the 
cafe.— And  Lotd  Kmymt  Chief  Juftice,  in 
delivering  the  opinion  of  the  court  fiud»  if  ever 
there  extfted  a  rule  refpefting  executory  de- 
vifeSj  wbicb  bad  uni/ormJj  fnvmUd  wiibMt 
My  ex€ifti$m  io  tbi  cmtrarf^  it  was  that  which 
was  laid  down  by  Lord  HaU  in  the  cafe  of 
Purifiy  v.  Ibgirs,  tbat  wben  a  contiMgen^ 
is  Iht^ed  to  dipeud  on  an  ofiato  of  fr^eboU^ 
wbUb  is  capable  of  fuf porting  a  remainder^ 
it  fiall  never  be  conjlrued  to  be  an  executory 
devife^  but  a  contingent  remainder  only  and 
not  otherwife.  That  the  rule  applied  to,  and 
muft  govern,  the  cafe  before  theni«  And 
Vide  infn  be  cited  the  cafe  of  Hopkins  v.  Hopkins  ftated 
419*  in  a  future  page  of  thefe  ihcets»  in  which 

cafe  it  was  expreisly  decided  to  be  an  execy- 
tory  devife^  on  the  ground  of  the  death  of 
the  intended  tenant  for  life  in  tbetefiator^s  life 
time.  That  the  point  therefore  had  been  too 
long  fettled  to  be  now  over-ruled.  And  the 
limitation  to  the  iflue  of  E.  was  accordingly 
decided  to  have  been  a  contingent  remaitt- 
dcr. 

from 
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'  From  the  laft .  noticed  cafe>  and  that  of 
Hopkins  v.  Hopkins  therein  referred  to,  it 
appears,  that  where  the  contingent  eftate  may, 
in  the  nature  of  its  original  limitation  take 
eficft  during^  or  by  the  time  of  tbi  determi- 
nation of,  the  particular  eftate  (fuppofing 
that  particular  eftate  to  take  place)  the  poQi- 
bility  or  probability  of  its  not  doing  fo,  in 
the  common  courfe  of  things,  or  from 
its  relation  to  other  limitations,  interpofed 
by  the  teftator,  will  not  take  it  out 
of  the  general  rule,  that  denies  the  con«* 
ftru6lion  of  an  executory  devife,  to  a  li- 
mitation, that  may  take  effeSl  as  a  re* 
mainder. 

But  where  a  future  intereft  without  a  pre- 
ceding eftate,  or  a  contingent  intereft  unfup-- 
ported  by  any  preceding  freehold,  or  any 
eftate  after  a  preceding  vefted  fee-fimple,  ia 
limited  by  devife;  fuch  limitation,  as  it 
cannot  be  good  as  a  remainder,  may  take 
efFe£fc  as  an  executory  devi/e^  provided  it  falls 
within  the  limits  which  the  law  prcfcribes,  for 
the  validity  of  fuch  executory  eftates ;  of 
fuch  limits  I  (hall  treat  hereafter,  and  in  4his 
place  only  adduce  a  few  inftances  of  the  li- 
mitations  1  haye  mentioned. 

.    Thus,  if  one  devife  to  the  heir  of  J.  S.  Per  Cor. 
after  the  death  of  J.  S.  it  is  good  as  an  exe-   '  *  '  **  " 
cutory  devife.— And  where  A.  deyiied  lands 
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to  B.  in  fie^  to  commence  and  take  eflfeft 
Ihc  months  after  the  tcftator's  death,  it  was  a 
goodexecutoiy  devtfei  in  thefe  cafes  we  ob- 
ferve  a  preceding  eftate  was  wanting. 

So  where  teftator  devifed  to  truftecs  for 
50oyears»  in  truft  to  pay  an  annuity  to  7*.  his 
eldeft  fon  for  life»  remainder  to  the  elded  fon 
of  T'.  (who  had  no  fon  at  the  teftator's  death), 
it  was  held  good  by  way  of  executory  devife 
there  being  no  preceding  eftate  of  freehold 
to  fupport  it  as  a  contingent  remainder 

We  find  an  early  cafe  where  a  devife  to 
one  and  his  heirs^upon  condition  he  fhould 
aflure  lands  in  fuch  place  to  the  executors  $ 
and,  if  he  failed,  then  to  the  executors  and 
their  heirs,  was  deemed  to  be  a  good  executory 
devife  to  the  executors. 

And  afterwards  in  a  cafe  where  a  teftator 
devifed  to  B.  his  fon  and  his  heirs  forever, 
and  if  he  died  without  iflue  living  A.  then  A. 
to  have  thofe  lands  tohim  and  his  heirs  forever; 
It  was  adjudged,  that  5.  took  a  vetted  fee- 
fimple,and  that  the  limitation  over  to  A.  WaS 
jgood  as  an  executory  devife,  to  take  effcfton 
jB*s dying  without  iflue  in  the  life-time  of  A. 

And  again,  where  a  teftator  devifed 
lands  to  his  fon  B.  in  fee,  and  other  lands 
to  his  fon  C  in  fee,  fubjeA  to  a  |>ro«> 
vjfo,  that  if  either  of  his  fons  (houid  die  ber 
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fore  they  Aiouid  be  married^  or  before  they 
Ibould  accaio  che  age  of  a  i  years»  and  wuh* 
out  iflfue  of  their  bodies,  then  he  gave  all  the 
lands  whicb  he  kad  given  tofuch  of  his  (bns 
that  (hould  fo  die,  &c  unco  fuch  of  hrs  faid 
two  fens  as  (hould   the    other  furvive;  it 
was  hdd  that  the  fons  took  in  fee^fubjeft  to  ar 
limitation  to  the  furvivor  for  life,  in  cafe  of 
either  dying  unmarried,  or  under  the  age  of 
21,  without  iflfue. 

The  three  laft  cafes  are  inllancesoflimita* 
tions  after  a  preceding  veftid  fee  fimple. 

And  even  where  there  is  a  limitation  after 
a  devife  in  fee  fimple,  though  fuch  antece- 
dent devife  in  fee  be  net  veftid^  but  contin- 
gent; yet  if  the  ulteriw  devife  is  limited  fb 
as  to  take  effeA  in  defeaz^hce  of  the  eftate 
firft  devifed,  on  an  evtntjiihfequenf  to  its  ^^- 
coming  vtfiedy  it  has  been  held  to  operate  as 
an  executory  devife. 
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Thus  where  a  teftator  devifed  lands  to  his   Gulliver  v. 

wife  for  life,  and  after  her  death  to  foch   ^)^^l\ 

child  as  Ihe  was  then  fuppofed  to  be  enficnt 

with,  and  to  the  heirs  of  fuch  child  for  ever> 

provided  that  if  fuch  child  as  Ihould  happen 

%fi  be  born,  fliould  die  before  the  age  of  ai 

years,  leaving  no  iflfue  of  its  body,   the  re*- 

verfion  (hauld  go  over.    The  court  held  it 
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to  be  a  devife  to  the  wifei  remainder  to  the 
child  in  contingency  in  fee^  with  a  devife 
over^  which  they  held  a  good  executory  de- 
vife,  as  it  was  to  commence. within  21  years 
after  a  life  in  being;  and  that  if  the  contin- 
gency of  a  child  never  happened,  then  the  laft 
remainder  was  to  take  effeAupon  the  death  of 
the  wife.  And  that  the  number  of  the  con- 
tingencies were  not  materia],  if  they  were  all 
to  happen  within  a  life  in  being,  or  a  rea- 
fonable  time  after. 

Vide  I  Wiif.      'There  is  an  obfervation  of  the  reporter  on 
'^^-  the  laft  noticed  cafe,  that  the  court  ufed  a 

difference  of  phrafeology,  viz.  executory  and 
remainder^  in  refpedt  to  the  fame  limitation ; 
from  whence  it  feemed  to  him  uncertain, 
whether  they  determined  it  an  executory  de- 
vife, or  a  contingent  remainder.  But  I  con- 
ceive this  doubt  would  have  been  prevented 
by  his  adverting  to  the  language  of  the 
court,  when  they  faid  it  was  good  as  an  exe* 
eutory  devife,  as  it  was  to  commence  within 
21  years  after  a  life  in  being;  and  that  the 
number  of  contingencies  were  not  material, 
if  they  were  to  happen  within  a  life  in  being, 
or  areafonable  time  after;  neither  of  which 
circumftances  have  any  fort  of  relation  to  a 
contingent  remainder,  or  can  be  underftoo^ 
at  applicable  to  the  idea  of  it. 

Upon 
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Upon  the  fame  cafe  we  arc  further  to  ob- 
ferve>  that  although  one  of  the  contingen- 
cies on  which  the  ulterior  devife  was  con- 
llrutd  to  depend,  vizr  there  being  no  child 
to  take  as  fuppofed,  muft  have  been  de- 
cided, immediately  on  the  determination  of 
the  particular  eftate  without  the  antecedent 
limitation  ii^fee  ever  becoming  vefted,  and 
therefore  fuch  devife  would,  had  it  depended 
on  that  event  onlv,  have  been  confidered  as 
a  contingent  remainder,  equally  with  the  aU 
ternativeone  to  the  child;  yet,  the  other 
event,  and  that  indeed  on  which  the  linii* 
tation  over  was  exprefsly  limited  to  take 
cfFed,  viz.  the  death  of  the  fuppofed  child, 
under  the  age  of  21  years,  could  not  pofli- 
bly  happen  till  after  the  fee  Hmple  had  aflu- 
ally  vefted  in  fuch  child  on  its  birth  ;  in 
which  cafe  it  clearly  could  not  operate  as  a  , 

remainder,  and  therefore  muft  have  been 
void  in  its  creation,  if  not  allowed  to  enure 
as  an  executory  devife. 

So  indeed,  where  a  particular  eftate  of 
freehold  is  (irft  devifed,  capable  in  its  own 
nature  of  fupporting  a  remainder,  followed 
by  a  limitation  not  immediately  connedled 
with  or  commencing  from  its  expiration  ;  as  "" 
the  latter  limitation  is  incapable  of  taking 
ttfeSt  as  a  remainder,  there  feems  to  be  no 
obftacle  to  its  validity  as  an  executory  de- 

C  3  vife. 
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vifc,  if  confiocd  co  the  requifice  limits  of 
time. 

vide  Plowd.      Therefore,  although  in  the  cafe  of  a  leafe  for 

Raym  144      '*^*^  ^^  ^'  ^^^  ^^^^  ^^^^^  ^^^  death  of  J.  and 

one  day  afUr^  the  land  (hall  remain  to  B.  for 

life»  it  feems  that  the  limitation  co^.  is  void 
as  a  remainder,  becaufe  not  to  take  effeft 
immediately  upon  the  determination  of  the 
firft  eftate  :  yet,  in  the  cafe  of  a  fimilar  li- 
mitation by  will,  there  appears  to  be  no 
ground  for  denying  efFe6t  tafuch  ulterior  li* 
mitation  as  an  executory  devife.  This  con* 
cluHon,  1  conceive,  flows  from  the  principle 
on  which  lord  Nottingham  proceeded  in  the 
duke  oi Norfolk\  c^Se^  noticed  in  the  fequel 
Infrajc?.       of  thefe  fheets i  which,  with  the  concurrent 

ftream  of  all  the  cafes  and  authorities  rela- 
tive to  this  point,  appear  to  warrant  our  ge- 
neral concluflon,  inrefpcA  to  theconftruAion 
of  executory  devtfcs;  that,  notwithftahding 
the  will  may  give  a  preceding  eftate  of  free- 
hold, capable  in  its  own  nature  of  fupport- 
ing  a  contingent  remainder  i  yet,  if  an  ul- 
terior limitation  wants  that  conneStion  witb^ 
or  relation  to\t^  which  is  requifite  to  conlli- 
tute  it  a  remainder 9  it  may  take  effect  as  an 
executory  devife,  if  confined  to  the  limits 
prefcribed  by  law  for  eftates  of  that  future 
dtfcription. 

^Executory 
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Executory  dcinfcs  have^enerally  been  dif-  *  ^^^  ^^9- 
tinguifhed  into  three  kinds;  two  relative  to 
reali  and  the  third  to  perfonal  cftatc  only. 
The  firft  fort  in  this  diftributionj  is»  where  the 
devifor  departs  with  his  whole  fee*fimple> 
but  upon  Ibme  contingency  qualifies  that 
difpofitioiij  and. limits  an  eftateonthat  con^ 
tingcncys  of  this  the  above  cited  cafe  of 
PeU9v.  Br^Wf  is  afi  inftance.  So  where  a 
teftator  devifed  lands  to  his  wife  for  life,  re-  ioMod.4sa 
mainder  to  C  his  fecond  foa  in  fee,  pro-  M*'j"  '^• 
vided  if  D.  his  third  fon,  4houki  within  three 
months  after  the  wife's  death  pay  500/.  to 
C.  his  executors,  &c.  then  he  dcvifed  the 
lanfds  to  D.  and  his  heirs  1  ^is  was  an  exe* 
cutory  icvift^o  D. 

Under  the  fame  defcription  we  may  rank 
the  cife  of  Gulliver  v.  fVickett  above  cited^ 
and  others  of  the  fame  kind,  where^  though 
the  fee  is.not  immediately  difpofed  of,  yec 
it  is  made  defeafihle  after  a  iMiingtnt  dif* 
pofition  of  it  has  iaktn  effc^. 

The  fecond  fort  of  executory  devifes,  un-   ^  g^^  ^ 
derthe  fame  general  diftribution,  is,  where 
the  devifor  gives  a  future  eftate  to  arife  upon 
a  contingency,  but  does  not  depart  with  the 

fee  at  prefent ;  as  a  devife  to  the  firft  fon  or 
the  heir  of  J.  S.  when  he  (hall  have  one ;  or    Raym.  8$. 

C  4  a  devife 
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ft  devife  to  the  daughter  of  B.  who  fiiall 
marry  fuch  a  one  within  fifteen  years. 

But  it  is  evident  the  laft  defcription  does 
not  properly  comprife  thofe  cafes,  where  the 
future  eftate  is  noi  cdntingeHt,  but  linnited  in 
an  event  certain  ;  or  where,  though  the  tef- 
tator  departs  with  an  immediate  eftate  of 
freehold,  yet  the  ulterior  limitation  isfiot  fo 
connected  with  it,  as  to  be  capable  of  effe6): 
as  a  remainder.  To  comprehend  fuch  cafes 
in  the*  above  branches  of  diftribution, 
the  terms  of  the  laft  defcription,  may  be  ex- 
tended^by  faying;  the  fecond  fort  of  execu- 
tory devife  is,  where  the  devifor,  without 
departing  with  the  immediate  fee,  gives  a 
future  eftate  to  arife  either  upon  a  contin- 
gency, or  at  a  period  certain,  unpreceded  by, 
or  not  having  the  requifite  coilneftion  witfi 
any  immediate  freehold,  to  give  it  eflfed  as 
a  remainder. 

Vide  Clarke  The  cafc  of  a  devife  to  one,  to  take  effeft 
V.  Smith,  fu-  fix  months  after  the  teftator's  deceafe,  is  an 
pra302.  inftanceof  the  firft  clafs  admitted  into  this 
Pay's  Cafc  extended  defcription.  And  fo  where  one  de- 
Cro.  Eliz. '  vifcd  lands  to  7.5.  for  five  years  from  Micbaei- 
^7^'  -  mas  then  next  enfuing,  the  remainder  to  C  and 

his  heirs,  and  died  before  Micbaelmoj,  the  li- 
mitation to  C.  was  held  good>  although  a 

freehold 
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freehold  cannot  be  in  expedancy ;  for  that  - 
in  cafe  of  a  devifcj  the  freehold  in  the  mea^ 
time  ihould  defccnd  to  the  heir  and  veil  in 
him;  which  reafon  proves  the  limitation  wa^ 
allowed  to  operate  as  an  executory  devife, 
though  in  the  report  it  is  inaccurately  called 
a  remainder. 

Again,  where  one  devifed  lands  to  his  wife«  p^ii^,  ^' 
till  his  fon  (hould  come  to  his  age  of  21    lEq.Abr. 
years,  and  then  that  his  fon  fhould  have  the   [f^^  Thruft*  ^ 
land  to  him  and  his  heirs ;  and  if  he  (hould   out  v.  Den. 
die  without  iffue  before  his  faid  age,  then  to  "^^  *"^'*» 
his  daughter,  this  was  held  a  good  executory 
devife  to  the  daughter.     In  which  cafe  it  is 
obfervable^  that  the  firft  devife  of  the.  fee  was 
to  the  fon,  who  was  the  heir ;  aad  therefore, 
under  the  dodrine  in  Borajion\  cafe,  the  fon   g^      ^^ 
taking  the  vefted  fee  would  (till  have  taken    168. 
by  dejcenty  and  not  by  the  devife,  fo  that  the 
immediate  fee  muft  be  confidered  as  undif- 
pofed  of  by  the  will.     But  if  fuch  a  devife 
had  been  to  a  ftranger,  inftead  of  the  heir^ 
then  under  the  application  of  the  do£trine  I 
havejuft  alluded  to,   the  cafe  .would  have 
fallen  properly  under  the  firft  divifion  of  ex-^ 
ecutory  devifesj  where  the  fee  is  difpofed  of 
in  the  firft  inftance. 

And  the  cafe  of  a  limitation  to  one  for 
life^  and  from  and  after  the  expiration  of  one 

day 
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:.d«]r  (or  any  other  fuppofed  period,  not 
cccding  21  years  wcmay  fuppofc)  next  cn- 
Aiing  his  deceafe^  then  over  to  another j  m^ 
be  adduced  as  an  inftance  of  the  call,  for  the 
iatter  part  of  the  extent^  to  which  I  have 
opened  the  fccond  branch  of  the  gjcncf  al 
diftribucion  of  executory  devifes. 

Dyer  74;  The  third  fort  df  executory  devifes,  conn- 

'^Vn  Ah      prifing  all  that  relates  to  chattels,  is  where  a 
.640.pl.  4.  *    term  for  years,  or  any  perfonal  efiate,  is  de- 

vifed  (more  properly  bequeathed)  to  one  for 
life,  or  otherwife  i  and  after  the  AtccdXt  of 
thedevifee  or  legatee  for  life,  or  fome  other 
contingency  or  period,  is  given  over  to 
Ibmebody  elfe.  Such  ulterior  limitation 
was  void  at  common  law,  and  the  -whole 
property  vefted  in  the  perfon  to  whom  it  waa 
limited  for  life;  though  there  was  indeed 
a  diftinftion  taken  between  a  devife  (or  ra-* 
ther  bequeft)  of  the  ^  of  q  peribnal  thing, 

BrookDevUe   ^^^  ^^  ^^^  ^*'^  if/elf.    Thus  where  the  wiU 
pi- 13-  was,  that  jf*  fliotild  li/e  fuch  a  thing  during 

xaL  ^'^  life,  and  afterwards  that  B.  fhould  have 

it,  the  limitation  over  was  agreed  to  -  be 
good;  butif  tfaefirft  difpofition  had  been 
of  the  thing  itfelf  to  one  for  life,  and  after  to 
another^  then  the  devife  over  would  have 
been  void.  But  the  doflrine  has  gradually  ob- 

tained,and  isnowfettlcrd,  that  fuch  limitations 
over  in  a  tr//4  or  by  way  of  irufi,  are  good. 

Thus 
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Thus  where  a  tcftator  poflTdTed  of  ft  farm, 
&c.  for  the  term  of  50  years,  devifed  his 
leafc  of  the  farm,  &c.  and  all  the  years 
therein  to  come  to  B.  after  the  death  of  M.  v 

the  teftator's  wife,  &c.  and  in  the  tnean 
time  his  will  and  meaning  was,  that  his 
wife  fhould  have  the  tife^  occupation  of  the 
farm^  iSc.  during  her  natural  life,  &c.  Ic  Matth«  h^sm^ 
was  contended  that  the  devife  to  B.  after  the  5^?^*'  ^**» 
death  of  the  teftator^s  wife,  was  void ;  for 
that  the  devife  thereof  to  her  d<iring  her  life, 
gave  her  the  whole  term.  But  iaftcr  rcpc4t- 
ed  debates  and  arguments  on  the  cafe,  three 
judges  held  chat  B.  took  it  not  by  way  of  re- 
mainder, but  by  way  of  executory  devi/e.  Ab 
if  the  teftator  had  devifed,  that  after  his  fon 
had  paid  fuch  2,fum  to  hh  executors,  that 
he  fhould  have  hit  term;  or  that  after  the 
death  of  A.  that  B.  (hould  have  the  term ; 
or  that  after  his  fon  ihould  return  from  be- 
yond feas,  or  that  J.  (hould  die,  that  he 
ihould  have  it;  in  all  which  cafes,  and  other 
like,  upon  the  condition  or  contingent  fer^ 
formed^  the  devife  was  good ;  and  in  the 
mean  time  the  teftator  might  difpofe  of  it. 
And  therefore  in  judgment  of  law,  ui  res 
magis  valeaty  the  executory  devife  Ihould 
precede^  and  the  difpofition  of  the  leafe^  till 
the  contingency  happened,  fhould  be  fub* 
feqaent;  as  if  the  telhitor  had  devifed^ 
that  if  hia  wife  died  within  the  term,  then  B. 

fhould 
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ihould  have  therefidue  of  the  term,  and  then 
further  devifed  it  to  his  wife  for  herlife.  And 
that  there  was  no  difference  between  a  de- 
vife  of  the  term  for  life,  remainder  over,  and 
a  devife  of  the  lanJ^  or  the  lea/e  or /army  or 
u/ef  or  occupation,  or  frojlts  of  the  land. 

In  the  above  cafe  we  obferve,  the  court  re- 
forted  to  the  grounds  of  the  devife  of  the 
term,  upon  a  contingency  or  condition  being 
good,  and  the  ability  of  the  teftator  to  dif- 
pofe  of  it  in  the  mean  time;  and  confidered 
the  devife  over,  after  the  death  of  the  wife, 
as  fucb  a  contingency.  The  nature  of  the  de- 
vife in  that  cafe,  accorded  with  thw  view  of 
itsefie^,  in  thecircumftanceof  the  devife  to 
^.^exprefsly^r^r^iff^  the  intermediate bequeft 
of  the  u/'e  and  occupation  to  the  wife.  But 
the  court,  in  their  general  conftruftive  tranf* 
polition  of  the  life  eftate,  and  the  limitation 
over,  in  conddering  the  latter  as  a  devife  on 
the  contingency  of  the  devifee  for  life  dy- 
ing during  tlie  term,  and  preceding  the 
former  as  an  intermediate  difpoficion  till 
the  contingency  happened,  abftraded  from 
regard  to  the  pirticular  circumftances  of 
that  cafe,  adopted  a  rule  of  conflrudtion 
equally  applicable  to  ail  cafes  of  a  limita- 
tion of  a  term  to  one  for  life,  and  afterwards 
to  another.  And  accordingly,  in  a  fubfequcnt 
cafe,  where  a  teftator  being  pofleired  of  a 

mefluage, 
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meflTuage,  &c.  for  a  term  of  500  years,  de-  Lampett's 

vifed  the  mefluage,  &d.  to  his  father  for  the   ^^  r'     .5 

term  of  his  natural  life,  and  after  his  de- 

ceafe,  the  remainder  to  >  his  own  Cfter,  and 

the   heir  of    her  body :    upon    the   quef- 

tion,  whether  the  executory  devife,  after  the 

death,  &a  was  good,  when  the  term  itjelf^ 

and  not  the  uje  or  occupatimofify  was  devifed 

to  the  firft  devifee  for  life,  &c«  and  after«» 

wards  to  others,  it  was  refolved,  that  in  fuch 

cafe  alfo  the  executory  devife  was  good. 

In  both  the  above  cafes,  the  devife  over 
was  %o  a  perfon  in  ejffij  and  afcertained.  But 
the  principle  upon  which  the  dectGons  pro« 
ceeded,  had  no  relation  at  all  to  that  cir- 
cumftance  i  and  therefore  we  find  the  fame 
doftrine  holds  in  cafes,  where  the  ulterior 
devifee  is  not  in  ejfe^  or  not  afcertained. 

Thus  where  a  termor  for  years  devifed  the   Cotton  v« 
term  to  his  wife  for  eighteen  years,  and  af-  H»th, 
ter  to  his  eldeft  fon  for  life,  and  after  to  the  Siz. 
eldeft  iflue  male  of  that  Ion  for  life  3  though   >  £q-  Abr. 
the  fon  had  not  any  iflue  male  at  the  time  of  ^^'* 
the  deviie  and  death  of  the  teftator,  yet  it 
was  held  that  if  he  had  had  ifTue  male  at  hit 
death,  fuch*  iflue  male  Ibould  have  had  it,  as 
an  executory  dei4fe ;  for  that  notwithftanding 
)ts  being  a  contingency  upon  a  contingency, 
and  the  iffue  not  being  in  ejfe^  at  tbe  time  dT 

4h9 


thedevifi?)  ycc  inafmuck  as  ic  is  limited  to 
the  fob  hxitfor  life^  it  was  good^  and  all  one 
with  Mannings  cafe. 

VMe  \  And.  And  fo  if  ^.  pofTefled  of  a  term  devifcs  it 
te.  6i>  and  to  B.  his  wife  for  life,  and  after  her  death  to 
J^*     ''      his  children  unprrferred,  and  after  fl.  dies^ 

it  has  been  held* that  C  then  bdng  the  only 
daughter  of  y/.  ihould  have  it ;  for  that  an 
executory  devife^  which  hath  a  dependance 
on  the  (irft  devife,  may  be  made  to  a  perfofi 
uncertain. 

The  cafes  I  have  adduced  are  fufficient 
to  Ih^w,  the  law  to  be  now  fettled,  that 
limitations  over  of  chattels  real,  after  a  de* 
vife  to  one  for  life,  are  good  as  executory 
devifes. 

And  that,  in  tquify^  the  like  doftrinr  ex- 
tends to  chattels  perfonal,  will  be  equally  evi- 
dent from  the  few  following  cafes s  in  which 
that  fpecies  of  property  was  the  fubgeft  of 
the  limitation  on  which  the  queftion  arofe. 

a  Preem.  There  is  an  early  cafe  of  a  devife  of  500A 

137-  Cai.       ^  j[j^  teftator's  daughter  ;    and  if  flic  died 

before  30  years  of  age  unmarried,  then  over. 
She  received  the  money,  aiAl  died  before  the 
time  i  and  it  was  refolved  in  equity,  that  her 
executor  was  chargeable  as  poflfefled  in  truft 
•  •  for 
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for  the  legatees  over*  This  indeed  was  not 
the  cale  of  a  devile  to  one  for  lifi,  or  a  par^* 
cicoUr  perbd,  and  afterwards  to  another » 
but  a  c$ndhUn^  new  di/fofitim  of  the  pro^. 
pertjr,  upon  a  particular  contingency. 

But  in  another  cafe,  a  tcftator  gave  the  ujt  Vach«l  v. 
of  all  his  fevcral  paintings,  and  books  of  chanc/car* 
prihts,  his  colours,  colledion  of  medals^  &c.  129. 
to  his  wife,  during  the  ttrm  of  her  natural 
itfi\  and  his  will  was,  that  if  (he  were  with 
child  of  a  fon,  that  then  after  her  deceaf^ 
the  faid  paintings,  &c.  ihould  be  left,  re^ 
main,  and  come  to  that  fon;  but  if  (he  were 
not  with  child  of  a  fon,  or  if  fuch  fon  (hould 
die  without  iflfue  male  of  bis  body,  then  all 
the  faid  paintings,  &c  after  the  deccafe  of 
his  wife,  and  the  death  of  fuch  fon  as  his 
wife  was  then  with  child  of,  (hould  come  and 
remain  to  the  ufe  of  T.  of  which  his  will 
wast  that  the  faid  t.  Ihould  have  the  uff  onl/ 
during  his  life»  and  that  he  ibwld  leave 
them  tO'^.  hisfo{i,&c.  7*.  died  io  the  tef«> 
tator  s  liferttme,  and  the  felbcgr^s  wife  was 
not  with  child  of  a  foni  asd  on  its  being 
lAfiAed  that  the  limitatioa <  <of  the. things,  to 
V*  was  void  by  tbp.  commaa   \om.    Th^ 

LordJCeepen  ud  die  judgMi  were  dearly 
of  opinion,  diat  f*  4ying,iA  d>e:ljf6rtimcof 

thcteftatOTy  apd  thetcAaitor's  mfeaolt  bfiQg 
with  child  of  afun,  the de^ile^  t^  V.  waa 

an 
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an  abfolute  devife^  and  good  in  law;  and  that 
the  widow  ought  to  have  theufe  of  the  faid 
paintings,  &c.  during  her  life.  -  This  we  fee 
was  a  limitation  to  a  perfon  upon  a  contin- 
gency^ after  an  immediate  ufe  for  life  to  one^ 
followed  by  a  contingent  limitation  to  ano- 
ther (which,  had  it  taken  effeft,  would  have 
carried  the  abfolute  property )  and  alfo  after  an 
alternative  limitation  for  the  ufe  of  a  third 
perfon  for  life.  But  ftill  this  was  only  a 
bequeft  of  the  ufe  of  the  things  for  life,  &c. 
and  in  that  refpe£t  might  be  referred  to  the 
diftin£tion  between  a  bequeft  of  the  ufe  of 
the  thing,  and  of  the  thing  itfelf. 

But  it  was  not  long  after  the  laft  cited  cafe, 

that  another  occurred,  wherein  the  diftinc- 

tion  between  the  devife  of  the  ufe,  and  of 

^  the  perfonal  thing  itfelf,  feems  to  have  met 

with  a  confiderable  degree  of  modification. 

Catchmay  t.  It  was  where  a  teftatrix  bequeathed  her  whole 

p^w*^6  •      cftate,  conliftjng  of  perfonal  things^  to  her 

Note*  fiftcf  ^*  (who  (he  made  executrix)  during 

the  term  of  her  natural  life  i  and  after  her 
deceafe  her  will  was,  that  400/.  (hould  be 
given  to  the  daughters  of  D.  And  upon  its 
being  infifted  that  it  was  a  void  devife,  be- 
ing the  remainder  of  a  perfonal  thing  after  the 
death  of  another,  to  whom  the  faiitie  was 
given  before ;  the  judge  to  whofc  opinion  it 
was  fiift  referred,  and  afterwards  the  Mafter 
a  of 
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of  the  rolls,  and  ultimately  the  Lord  Keep- 
er, all  concurred  in  opinion^  that  the  faid 
daughters  ought  to  be  relieved  for  the 
feveral  legacies  given  thcnn  by  the  will,  and 
for  which  the  faid  C  was  in  nature  only  of 
a  truftee  to  be  paid  after  her  death. 

And  fo  where  the  teftator  gave  the  Lady    Shirley  v, 
r.  for  life,  the  caftlc  of  T.  (^c.  with  the   J'p"  wm.  6, 
goods  and  furniture  in  the  caftle,  &c.  and   in  note, 
defired  that  the  goods  and  furniture  might 
be  prcfcrved  for  the   heir,    Gf^.   and    apr 
pointed  her  executrix ;  it  Was  decreed  that 
(he    (hould   have    the    u/e    of  the    goods 
for  her  life,    and  that  they   ihould  after- 
wards go  over  according  to  the  will. 

In  the  laft  n^entioned  cafes,  we  may  in- 
deed obferve,  that  the  legatee  for  life  was  ^ 
the  executrix,  and  as  fuch  held  to  be  a 
trttftee  in  refpeA  of  the  limitation  over^ 
and  therefore  the  old  diftin6tion,  betweeh 
the  ufe  of  the  thing  and  the  thing  itjelf^ 
might  not  be  confidered,  as  completely 
abandoned,  on  account  of  her  taking  the 
thing  itfelf  as  executrix  \  and  the  ufe  only 
conftrU(flively  as  legatee  for  life.  But  fubfe* 
quent  decifioils  have  removed  that  dlftioc' 
tk>n  intirely. 

Thus   in    a  cafe  in   1695,    we    find    it   *  Freem. 
laid     down    as  then    clearly  fettled^    that   caViSo. 
Vql,  IL  D  upon 
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upon  a  devife  of  goods  to  A.  for  Hfe,  with 
remainder  after  his  deceafe  to  jB.,  that  it 
was  a  good  devife  to  B.  and  that  he  might 
exhibit  a  bill  agaiaft  ^.,  to  compel  hinti 
to  give  fecurity»  that  the  goods  (hould  be 
forch-coming  at  his  deceafe ;  and  that  it 
was  all  one  whether  the  goods  or  the  i{/i  of 
tbt  goods  were  dcvifed  for  life. 

H>dev.  And  in  another  cafe,  which  was  the  fub- 

parratt,  I       icft  of  confideraWc   debate,   where  a  tefta- 

P  Wins.  1%  .  .  '  • 

tor  devifed  his  houihold  goods,  &fr.  to  his 

wife  for  her  life,   and  after  her   death  to 

H.  having  made  P.  his  executor  $  upon  a 

bill  filed    by    H.   againft  the  widow  and 

executor,  to  have  an  inventory  of  the  goods, 

and  that  the    widow  (hould   give  fecurity 

for  their  being  forth^coming  at  her  death. 

Lord  Keeper  Somers,   after   argument,  ahd 

taking  time  to  confider  of  it,  and 'on  the 

ftrength  of  the  lare  precedents,  which  had 

conftrued  the  u/e  of  the  thing  and  not  the 

thing  itfclf  to  pafs,  held  the  devife  over  to 

be  good. 

Since  that  cafe,  the  diftinftion  between 
the  bequeft  of  the  u/e  of  a  perfonal  thing, 
and  of  the  thing  it/elf  to  any  one  for  life, 
C^c.  has  been  completely  laid.  In  the  con- 
ftruftive  operation  of  fuch  a  limited  gift, 
to  intitle  the  reftrided  legatee,  only  to  the 
u/e  of  the  thing  for  the  period  expre0ed« 

We 
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We  may  recollcft  its  having  been  faid,  tliat  Vide  laii 
in  cafe  of  a  bcqueft  of  goods  to  one  for  ^"^  ^"|* 
life,    with  remainder  over,  the  legatee  for 
life    was   compellable   in  equity,  to  give 
fecurity  for  the  goods  being  forth-coming 
at  his    deceafe ;  and    accordingly  in    the 
above  cited  cafes  of  Vachel  v.  VacheU  and 
Hfde^  V.  Paratf,  the  bills  appear  to   have 
prayed  fuch  fecurity,    and    this    it  feems 
was  the  old  rule  of  the  court.     But  the 
later  pradice   is  .for   an  inventory   to    be 
figned  by  the  dcvifee  for  life,  Gfr.    to  be   3P.Ws.336. 
depofited  with    the  Matter  for  the  benefit    2  Aik.  82. 
of  all  the  parties  :  which  Lord  Tburlow  in  a    ^^   ' 
late  cafe  obferved  was  more  equal  juftice ;    ch.  Ca.  279. 
as  there  ought  to  be  danger  in  order  to 
require  fecurity. 

Whilft  1  am  fpeaking  of  the  application 

of  the  do£brine  of  Executory  Devifcs,  to 

chattels  perfonal,  as  houfhold  furniture,  &c. 

it  may  not  be  thought  digrefllve  from  th« 

fubjeft,  to  notice  fome  circumftances,  rela- 

•  tive  to  the  degree  or  quality  of  the  pro-* 

>  perty,  acquired  by  the  perfons  taking  the 

limited  or  reftridbed  intereft  for  life,  C^c.  in 

fuch  chattels,  under  fuch  teftsmintaty  di/pO" 

fiUons^  or  under  limitations  of  trufts^  which 

it  feems  are  analogous  in  effe£t. 

Da  It 
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It  has   been  held  that  a  devife  from   a 

huA)and  to  his  wife  of  the  ufe  of  bou(hoid 

goodsy  furniture,  plate,  -jewels,  linen,  &r. 

for  life  or  widowhood,   and   afterwards  to 

Marfliall  v.     children  and  grand- children,  did  not  bar 

^A^k  2  -     the  m(c  of  htr paraphernalia  i  and  that  fhc 

'      might  under  fuch  a  devife,  ufe  the  goods 

in  her  awn  or  any  of  her  perJorCs  boufe^  alone 

or  promifcuoufly  with  other  goods, or  might 
let  them  out  to  hire*. 

In  the  laft  cafe^  it  does  not  appear  that 
the  goods  and  furniture  were  annexed  as 
heir  looms,  to  go  along,  or  be  enjoyed  with 
any  houfc^  fuch  an  annexation  of  them  to  the 
polfefiion  of  any  particular  dwelling  houlc» 
might  probably,  have  excluded  the  liberty 
of  ufing  or  letting  them  to  hire,  feparately, 
or  otherwife  than  with  the  hbufe  on  which 
thelimicationof  the  goods  was  fo  attendant^ 
though  I  apprehend  they  might  have  been 
let  with  the  boufe  itfelf. 

Cidoj^iD  V.  1  hus  in  a  cafe  where  Lord  MontforU  upon 
^"•^p-  432-  ^^  *^  confidcration  or  marriage  and  a  mar- 
riage portion,  fcttltrd  his  real  eftate  together 
with  his  houftiold  goods  in  his  houfe  (parti- 
cularized in  a  fchedule  annexed  to  the  fettle^ 
ment,)  to  truftees  for  himfelf  for  life,  re- 
mainder 
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maindcr  to  his  intended  wife  for  life,  re- 
mainder to  the  fons  of  the  marriage  in 
ftrift  fcttlcment.  Lord  A/,  after  the  mar- 
riage,  continued  in  pofleflion  of  the  goods ; 
after  which,  a  creditor  took  the  goods  in 
execution  upon  a  judgment;  and  upon 
an  action  of  trover  brought  by  the  truftees 
under  the  marriage  fettlemcnt  j  Lord  Mans^ 
field  ohkrved,  it  was  a  fettlement  very  com- 
mon in  great  families:  in  wills  of  great 
eftatesy  nothing  was  fo  frequent  as  devifes 
of  part  of  the  perfonal  eftate  to  go  as 
heir  looms ;  fo  in  marriage  fettlements,  it 
was  very  common  for  libraries  and  plate  to 
be  fo  fettled,  and  for  chattels  and  ieafes  to 
go  along  with  the  land.  Jf  the  hufband 
grew  extravagant,  there  never  was  an  idea 
that  thcfc  could  afterwards  be  overturned  j 
if  that  court  were  to  determine  they  (hould, 
the  parties  would  rcfort  to  chancery  j  it  was 
a  part  of  the  truft  that  the  goods  (hould 
continue  in  thehoufe;  and  for  a  very  ob- 
vious reafon,  becaufe  the  furniture  of  one 
houfe  would  not  fuit  another,  and  it  was 
the  bufinefs  of  the  truftees  to  fee  the  goods 
were  not  removed  j  the  creditors  had  no 
right  to  take  the  goods  themfelvesj  the 
pofleflion  of  them  belonged  to  the  truftees, 
and  the  abfolutc  property  of  them  was  then 

D  3  vcftcd 
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vefted  in  the  cideft  Ton,  and  they  were  to 
be  kept  in  the  houfe  for  his  benefit.* 

But  though  it  was  held  that  the  pofeffson 
of  the  goods,  was  conne£ted  with  that  of  the 
houfe  under  the  truftsi  yet  it  was  adaiitted 
that  Lord  M,  might  have  let  them  both  to« 
gether.  For  Lord  Mansfield  obferved,  that 
if  Lord  Af.  had  let  his  houfe  with  the  furni- 
ture,  referving  one  rent  for  the  houfe  and 
another  for  the  furniture }  or  if  the  rent  could 
be  apportioned,  the  creditors  would  be  in- 
titled  to  the  rent,  though  they  had  no  right 
to  take  the  goods  themfelves. 

Vid.  2  Vcz.         There  was  a  further  ground  of  debate  in 
lo-  that  cafe,  not  immediately  conne&ed  with 

the  dofkrine  I  am  treating  of,  namely.  Lord 
jli's  being  in  debt  at  the  time  of  the  fettle^ 
menty  ftom  which  it  was  inferred,  that  the 
fettlement  was  fraudulent,  and  the  conti- 
nuance of  pofleflion  by  Lord  M.  a  ftrong 
evidence  of  intention  to  deceive  creditors, 
But  Lord  Mansfield  obferved,  that  the  fettle- 

*  There  having  been  a  fale  of  part  of  the  goods  ta 
this  cafe,  thofe  which  had  not  been  fold  were  ordered  to 
be  delivered  fpecifically  ;  and  a  value  was  ordered  to  be 
put  on  thofe  which  had  been  fold,  to  be  paid  by  the  au- 
ditors who  had  taken  them  in  execution,  and  the  amount 
to  be  vefted  in  government  fecurities  upon  the  truftt  of 
the  Settlement,  the  interefl  to  be  paid  to  the  faid  creditors 
during  Lord  ilf  s  life. 

menc 
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fnent  being  inade  (the  lady  being  a  Wdrd  ot 
the  court)  under  a  treaty  with  the  court  of 
chancery,  and  approved  of  by  the  Matter,  was 
a  bond  fide  tranfaAfon ;  and  that  the  poflefTion 
of  Lord  Af.  was  not  fraudulent;  becaufeitwas 
in  pur/uance  and  executicn  of  the  truji:  it  was 
no  contrivance  to  defeat  creditors,  but 
nneant  as  a  provifion  for  the  lady^  if  (he  fur- 
vived,  and  heir-looms  for  the  eldeft  fon; 
that  although  fuch  fettlements  were  fre- 
quent^ no  cafe  had  been  cited  to  (hew  they 
were  fraudulent. 

How  comnion  (faid  Lord  Mansfield)  were  p^^^  vidc 

lettlemencs  of  chattels  and  money  in  the  ^  Stra.  947. 

ftocks,  and  could  there  be  a  doubt  but  they  ^^^'^^  ^*^:- 

were  good?  Yet  the  creditors  would  be  in-  wife's  for- 

titled  to  the  dividends  during  the  intcreft  of  fo"U?brn"cf 

the  debtor*     That  there  was  clearly  no  in-  for  life,  but 

tention  to  defraud,  and  there  was  a  good  *{^^/*>\f^» 

-J         .  L       r        L  r       •    •        .      then  for  her 

connderation  \  therefore  he  was  of  opinion  it   feparace  u/e, 
could  not  be  left  to  the  jury  to  fUd  the  fct-   wa»  ^^id 
dement  fraudulent,  merely  becaufe  they  were 
creditors. 


And  where   Lord  Foley  devifed   certain   Foley  et  al. 
cftates  including  his  houfe  called  F.  to  truf-   calp  "Sp. 
tees  for  a  term  of  99  years,  and  fubjedt   435.innotp. 
thereto  to  his  fon  %.  for  life,  remainder  to  his 
firft  and  other  fons  in  ttri£t  fettlement,  with 
remainders  over  \  and  bequeathed  '^  all  the 

D4  ftMciards, 
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ftandards,  fixturesj  houfliold  goods,  imple- 
ments of  hou(hould  furniture  and  pictures, 
gold  and  filver  plate,  china,  porcelain,  (^c. 
\vhich  (hould  be  in  the  feveral  capital  mef- 
fuages  called  S.  IV.  and  F.  to  be  held  and 
enjoyed  by  the  feveral  perfons,  who  from 
time  to  time  fliould  fucceffively  and  rcfpec- 
tively  be  inttded  to  the  ufe  and  pofleflion  of 
the  fame  houfes  refpefkively,  as  and  in  the 
nature  of  heir-looms,  and  to  be  annexed  to 
and  go  along  with  fuch  houfes  refpedively 
for  ever.*'  Upon  the  teflatqr*s  deccafe,  the 
t:uftees,  who  were  alfo  executors  of  the  wilt, 
permitted  the  eldeft  fon  and  his  wife  to  oc- 
cupy the  houfe  called  F»  (included  in  the 
above  dated  devife)  and  ufe  the  wine,  linen 
and  china  which  was  in  it  at  the  teftator^s 
deceafr.  And  upon  thofe  articles  being 
taken  in  execution,  at  the  fuit  of  a  creditor 
of  the  fon,  ^the  faid  trustees  and  executors, 
after  having  demanded  them,  brought  an 
action  of  trover,  and  had  a  verdiiS:  for  the 
amount  of  the  articles  fo  taken  in  execution. 

In  the  cafe  of  Lord  Montfort\  fettlement, 
we  are  to  obferve,  that  the  legal  title  to  the 
goods  was  clearly  and  indifputably  vetted  in 
the  truftees;  confequently  they  having  the 
legal  right  to  the  pofleflion^  the  legal  re- 
medy for  recovering  thereof  refided  in  them, 
^ut  in   the  cafe  under  Lord  Foliy*s  will, 

it 
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it  fccms  to  be  queftionabic.  Whether  the 
legal  ejlate  in  the  china  or  linen  refided  in 
the  truilees  and  executors  at  al)>  after  their 
aflent  to  the  poflfeflion  thereof  by  the  ajiui 
que  vie.  For  unlefs  thofe  articles  legally 
veftcd  in  them,  under  the  ulterior  bcqueft 
thereof  to  the  Jeveral  per/ons  who  from  time 
to  time  Jhouldjucceffively  and  re/pe3,vely  be  in^ 
titled  to  the  ufe  and  polTtflion  of  the  houfcs 
rcfpcftively,  l^c.  the  legal  eftate  could  only 
veft  in  them  as  executors  \  and  then  it  might 
fcem,  that  their  confenc  to  the  fojfejfion  hy  the 
firft  ceftui  que  vie  as  legatee  thereof,  deveftcd 
them  of  the  legal  eftate,  and  put  it  in  the 
legatees  under  that  claufe,  according  to  their 
refpedivc  intcrefts  therein  under  the  wilL 
Thisobfcrvation,  at  leaft,  applies  to  the  linen 
and  china,  however  the  executors  might  have 
retained  the  legal  title  to  the  wine  in  that 
cbarailery  it  not  being  comprifed  in  the 
b^r-loom  claufe.  And  as  to  the  linen  and 
china,  there  fecms  ftrong  reafon  to  con- 
clude, that  if  the  legal  remedy  had  failed^ 
on  the  ground  1  have  mentioned,  the  lega- 
tees in  remainder,  might  have  found  an  aU 
ternative  one,  in  a  court  o(  equity;  accord- 
ing'to  the  arguments  and  inclination  of  the 
Court,  in  another  cafe  tinder  the  fame  will; 
which  in  the  firft  ftage  of  ir,  was  the  fubjeS: 
of  a  difcuftion,  relative  to  the  nature  of  that 
fort  of  executory  intcrefts,  now  under  con- 

fideration. 

Lord 
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Foley  V.  Bur.  Loiti  Fokjy  bad  by  his  faid  will,  dcvifcd 
^BrownV  ^^^  houfc  Called  S.  to  £.  his  fecond  fon  for 
Cban.  Caf.  life,  remainder  to  £*s  firft  and  other  fons 
^^^  in    ftridl  fettlement,    remainder  to   //.  for 

life,  remainder  to  his  firft  and  other  fons 
in  ftridt  fettlement.  The  claufe  I  have  no- 
ticed in  the  laft  cafe,  refpeding  the  furni- 
ture, plate,  ^€.  after  what  I  have  before 
ftated  of  it  as  material  to  the  point  in  that 
cafe,  proceeded  with  faying,  *'  That  the  tef- 
tator's  will  and  intention  was,  that  one  of 
the  fcrviccs  of  table  plate  late  belonging  to 
to  L.  F.  ihould  go  to  and  be  enjoyed  by  the 
•  poffeffor  of  IV.  and  the  other  by  the  pofleiTor 
o(  S.  for  the  time  being."  The  fon  £•  was 
permitted  by  the  executors  to  take  poiTeQion 
of  the  fcrvice  of  plate  at  S.  which  he  re- 
moved to  his  houfe  in  town,  where  it  was 
taken  in  execution  on  a  judgment;  where- 
upon a  bill  was  filed  by  A.  and  his  firft  fon 
(£.  having  then  no  fon)  praying  that  the 
plate  might  be  reftored  to  the  houfe  at  S. 
and  that  E.  might  give  an  inventory  and  fe- 
curity  for  its  prefervation.  It  was  contended 
for  the  plaintiflTs,  that  the  property  in  the  plate 
vefted  in  the  executors,  but  thaton  their  affcnt 
the  legacy  vefted  in  E.  the  firft  tiker  for  life, 
and  of  courfc  was  taken  out  of  the  execu- 
tors. That  though  £.  bad  fuch  a  vefted  pro- 
perty, it  was  qualified  J  and  not  fuch  a  right  as 
could  fubjea  the  plate  to  an  execution  for 
his  debt ;  for  there  were  fubfequent  rights  to 

the 
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the  p!«tc  in  /pecii:  yet  Ihey  were  not  fuch 
as  to  intitle  their  owners  to  bring  actions  at 
law.  The  executors  and  remainder- man 
mud  therefore  come  into  a  court  of  equity 
fw  their  remedy^  which  was  the  proper  ju- 
rifdidion  where  parties  were  intitled  to  the 
property  in  Jpecie.  On  the  other  hand  it 
was  contended^  that  as  E.  had  the  ufe  of  the 
goods  for  life,  his  creditors  were  intitled  to 
that  ule»  which  was  of  itfelf  of  con(?derabIe 
value,  confidering  the  rate  of  payment  for 
the  ufe  of  plate. 

The  Chancellor  held,  that  if  the  property 
had  been  ip  the  truftees,  any  one,  however 
remotely  interefted,  might  have  come  to  that 
court,  to  compel  them  to  aflert  their  legal 
property  ;  but  he  was  at  a  lofs  how  to  make 
E.  a  truftee,  for  he  feemed  to  have  both  the 
legal  and  equitable  ^xo^txty.  That  if  an  ac- 
count had  been  taken,  the  goods  (hould 
have  been  delivered  to  the  fir  ft  taker,  and 
an  inventory  would  have  been  taken  of  them; 
the  ufe  of  which  would  be,  that  it  would 
make  the  firft  taker  liable,  when  the  remain- 
der Ihould  take  plaee.  That  the  goods  were 
to  be  held  and  enjoyed  by  the  perfons  who 
ihould  have  the  houfes  refpe&ively;  one  fet 
of  plate  to  go  to,  and  be  enjoyed  by  the  pof- 
feflfor  of  S.  for  the  time  being.     That  if  the 

creditors  obtained  the  pl*te,  they  muft  fuc- 

ceed 
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cccd  in  applying  it,  differently  from  the  tcf- 
tator*s  intention.  That  it  was  clear,  that  the 
creditor  of  a  truftce,  taking  the  goods  ia 
execution,  would  have  himfelf  been  con- 
verted into  a  truftee.  If  a  truftee  had  him- 
felf the  ufe  of  a  fpecific  chattel  during  hfs 
life,  the  equitable  property  would  bind  the 
legal.  When  the  executors  deliver  the  chat- 
tel, it  veils  in  the  taker  for  life,  and  the 
cftate  of  the  executor  is  diverted.  That  here 
the  legal  intereft  was  in  E.  and  the  fubfe- 
quent  interefts  were  legal  interefts,  to  be 
carried  into  execution  when  they  arofe.  That 
he  might  have  let  this  property  together  with 
the  bouje.  And  if  the  court  could  take  it 
away,  it  was  intitling  the  perfons  having 
the  future  claims,  to  take  from  him  the  u/e 
contrary  to  the  tcftator's  intention.  That 
the  difficulty  arofe  from  hence,  that  the 
teftator,  inftead  of  vefting  the  property  in 
truftees,  had  vefted  it  in  E.  fubjeft  to  the 
fpringing  ufes.  That  there  was  a  ftrong 
principle  of  juftice,  for  prefcrving  the  goods 
,  for  the  benefit  of  the  perfons  intitled,  if  the 
court  could  fo  fecure  them. 

Vide  infra.  The  Chancellor  afterwards  difmifled  the 

414.  cifeq.     Yy\\\  in  the  above  caufe  upon  another  point; 

which  I  (hall  have  occafion  to  treat  of  in  a 

future  page  of  ihefe  iheets. 


His 
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His  Lordihip,  in  the  argument  I  have  been 
noticing,  pur  the  cafe,  of  a  bequefl:  of  a  chat* 
tel  intercfl:  to  one  fur  life,  remainder  to 
another  in  tail^  that  the  ulterior  devifee 
might  come  to  the  court  to  prevent  the  de^ 
JiruSion  af  the  JubjeS.  This  cafe  we  may 
obferve,  as  well  as  the  common  inftanre,  of 
truftees  for  prefcrving  contingent  remain- 
ders, being  allowed  to  obtain  an  injunction 
from  wafte,  againft  tenant  for  Hfc  of  the  le- 
gal  eftate^  feems  to  warrant  the  interpoiicion 
of  the  court,  for  the  benefit  of  the  perlbns 
iniiiled  after  a  ,Ump$rary  antecedent  inU^ 
refi  in  the  firft  t^ker,  where  the  JubjeSi  of 
the  property  itfclf  is  at  Jtakei  .notwithftand- 
ing  the  intereft  of  fuch  firft  taker,  be  cloath- 
ed  with  the  legal  eft  ate.  Some  other  cafes 
might  be  put  in  fuf)port  of  the  fame  con- 
clufion.  But  will  it  not  be  fuSicient  for  the 
prefent  purpofe,  to  confider^  that  execu- 
tory difpofitions  of  chattels  ferfenal^  appear 
to  have  been  originally  founded  in,  and  ilill 
reft  on  the  dodlrine  and  interpofition  of  a 
court  of  equity  ?  For  if  fo,  where  can  be 
the  obftacle  to  that  court^s  interfering  in  the 
regulation  of  interefts,  created  by  and  ^- 
pendant  on  its  own  jurifdiSion  ? 

in  chattels  real^  the  hw  has  long  recog- 
nized and  adopted^  the  divifton  of  intercfts, 
between  the  dcvifec  for  life,  and  thofe.  in 

remain- 
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remainder  i  as  appears  by  Mannini'^  and 
Lampei'scsiks  before  cited.  Arid  thence  arofc 
a  legal  remedy,  for  the  /pecffic  fubjcft  of  the 
devife,  to  the  perfons  in  renuinder^  as  their 
executory  interefts  canne  into  poffcffion; 
wherever  the  difpofition  operated  on  the  Z^- 
gal  eftate>  without  the  medium  of  a  tru(t« 

But  in  refpeft  to  chattels  perjonal,  the 
divifion  of  the  intereA,  between  the  tenant 
for  life,  and  thofe  to  whom  they  are  limited 
over,  feems  yet  to  be  a  matter  of  equitaiU 
cognizance,  refting  upon  the  execution  of  a 
cdurt  of  equity  in  fpecie,  at  the  determi- 
nation of  the  prior,  and  commencement  of 
the  ulterior  interefts.  But  fuch  a  Specific 
apportionment  and  execution  of  the  rights  of 
the  parties  intitled,  would  be  fruftrated,  if 
the  court  could  not  fecurc  iht  fpecific  chattels 
tbemfelvesy  in  the  mean  timcj  againft  the  dif- 
pofition of  the  firft  taker,  and  all  claiming 
through  or  under  him,  beyond  the  extent  of 

his  limited  intcrcft  therein. 

» 

It  Ihould  therefore  feem,  that  the  intereft 
of  the  firft  taker,  may  be  well  confider^d, 
liable  to  the  interpofition  of  a  court  of  equity, 
for  preventing  his  difpofition  or  deftrudion 
of  the  thing  itfelf,  and  preferving  it  for  the 
benefit  of  thofe  intitled  after  him,  accord- 
ing to  their  rcfpedive  future  interefts  there- 
in i 
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inj  to  which  they  have  as  full  and  decided  a 
title  under  the  will,  as  he  has  to  his  immediate 
prcccdingintereft  in  the  famefiibjed.  And  as 
to  the  obje£lion>  of  fuch  an  interpofition,  in- 
titling  t\it  future  claimants)  to  take  from  the 
firft,  the  legal  inccreft  given  him  by  the  tef- 
tatofy  it  may  be  obferved  ;  that  to  permit 
him  or  any  claiming  through  him^  to  difpofe 
of,  or  destroy  that  fubjedt,  would  be  naleis 
a  deviation  from  the  teftator  s  inteniioHy  in  re* 
fpe&  to  tbofe  in  remainder y  than  the  caurtV 
interpofirion  and  reftriftion  of  his  pofleifory; 
right,  for  the  prefervation  of  the  interefts^^ 
deQgned  for  the  ulterior  legatees,  could  poT- 
fiUy  be,  in  lefpeA  to  the  ufufruftuary  intCj 
reft  for  life  intended  bim. 

In  fuch  cafesy  if  the  Hrft  taker  does  not 
acquire  the  whole  legal  intereft,  upon  the 
delivery  froo)  the  executors,  where  is  thf 
obftacle  to  confidering  him  as  acquiring 
only  a  right  to  the  life  or  oceupation^  accord- 
ing to  the  limited  duration  of  his  intereH 
therein  ;  and  that  the  executor  fliould  retain 
the  abfolute  property  in  truft  for  him  and 
the  legatees  over  i  fo  as  to  preferve  the  right 
of  fuch  ulterior  legatees  to  the  pofTeflion, 
when  their  interells  are  to  commence  ?  Or 
if  the  whole  legal  intereft  be  acquired  from 
the  executors,  on  their  aflfent  to  the  poflTenioa 
of  the  firft  taker ;  why  majr  not  be  be  con- 

fidered 
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lidered  as  taking  it  in  truft  for  the  ulterior' 
legatees,  fubjeft  to  his  own  anterior  beneficial 
interefl  therein?  Either  of  thefeconftrufliions, 
would  clearly  warrant  the  interpofition  of  the 
court,  even  in  cafes  where  the  difpofition  was 
immediace,  and  unattended  with  any  expre/i 
truft,  as  that  of  Foley  v.  BtemelL  And 
we  may  remcnnber  that  the  above  cited 
cafes  of'  Catcbtnay  v.  Nichols^  and  Sbirly 
V.  FerrerSy  where  the  firft  taker  being  cxecu-- 
trix  was  held  in  the  nature  of  z  trufiee  for 
the  legatees  over,  and  that  of  /jyde  v.  Par- 
ratt  where  the  nfe  only  and  not  the  /Wiir^ 
itfcif,  was  held  to  pafs  when  the  firft  dcvife 
was  for  a  limited  time^  all  avowedly  treated 
the  firft  taker  in  the  plain  light,  of  z  ceftui 
que  truft  only* 

Hoarei;.  As  the  tenant  for  life  of  chattels  perfonal, 

Parker,  cannot  fubieft  them  to  the  demands  of  crc^ 

aDuniford  -^  ,  ^ 

a!idEaft376,   ditors,  btyond  hrs  own  life  intereft  therein  ; 

fo  neither  can  he  pawn  them,  fo  as  to  bind 
thofc  intitlcd  to  the  ulterior  executory  inte-- 
rcfts  therein.  Thus  we  find,  that  in  a  cafe 
where  plate  v/as  bequeathed  to  truftees  for 
the  ufe  of  the  teftator^s  wife  durante  viduitate^ 
requiring  her  to  fign  an  inventory,  which 
flie  did  at  the  time  of  the  delivery,  and  (he 
afterwards  pawned  them  to  a  pawn- broker 
for  a  valuable  confideration,  who  had  no 
notice  of  the  fcttlemenCj  and  after  her  death 

an 
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an  aftion  of  trover  was  brought  by  thofe 
claiming  under  the  remainder  mdn  $  ^nd  up- 
on the  queftion,  whether  the  defendant  wis 
bound  to  deliver  up  the  plate,  without  being 
paid  the  money  he  had  advanced  on  it,  the 
Court  faid  the  point  was  clearly  eftablilhed»  Et  ridt 
and  the  law  muft  remain  as  it  was,  till  the   j^oau?*  ^ 
Legiflature  thought  fit  to  provide  that  the   3  Ack.  44. 
fojfeffion  of  fuch  chattels  fliould  be  proof  of 
ownerfhip. 

In  the  profecutlon  of  this  efiay,  through 
the  other  titles  or  chapters  into  which  I  have 
divided  the  confideration  of  Executory  De- 
vifes,  many  inftances  of  the  feveral  kinds  of 
executory  interefts^above  noticed,  will  promif- 
cuoufly  occur  for  our  attention,  in  a  variety  of 
views  unconnected  with  any  regard  to  their 
rpecific  diftinftions  or  relations ;  but  what  I 
have  faid  in  rcfpcft  to  their  fpecific  diftinc- 
cions  and  diftributive  arrangement,  will,  I 
apprehend,  be  fufHcient  toenable  the  reader, 
who  may  feel  occafion  or  inducement  for  it, 
to  didinguifli  and  clafs  them  as  they  occur. 


VpL.  II.  E 
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HAVING  (hewn  the  diftinaion  be- 
tween  the  limitation  of  a  Contingent 
Remainder,  and  of  iin  Executory  Devire>  and 
given  fome  inftances  of  the  feyeral  fores  of 
executory  devifes;  I  (hall  proceed  to  treat  more 
particularly  of  thee(rential  difference  between 
the  natures  of  thofe  two  eftates ;  and  to  con« 
fider  the  bounds  or  rcftriftions,  within  which 
the  law  confines  limitations  of  the  latter  de- 
fcription. 

A  Contingent  Remainder  (we  have  feen) 
may  be  limited  in  conveyances  at  common  law; 
it  relates  only  to  lands,  tenements,  and  here- 
(  306  )  ditaments  real  or  mixed  ;  it  requires  a  free- 
hold to  precede  and  fupportit,  and  muft  veft 
at  furtheft  at  the  inftant  the  preceding  eftate 
determines. 

An  executory  devife  is  admitted  only  in 
lafts  wills  and  teftaments;  itrt(pt€tsper/hnal 
tftates  as  well  as  rfal ;  it  jequires  no  preced- 
ing eftatCj  to  fupport  it ;  and  if  there  be  any 
preceding  eftate,  it  is  not  nece(rary  that  the 
executory  devife  ihould  veft,  when  fuch  pre-^ 

ceding 
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Ceding  eftatc  determines.     But  thefe  are  dif* 
tindtions  in  the  fubjefis  or  modes  of  fuch  in- . 
terefts  rather  than  in  the  confequential  na- 
tures or  qualities  of  the  eftates>  when  created* 


/. 


The  great  and  eflencial  difTefence  between    ^  ^^^^ 
the  nature  of  a  Contingent  Remainder^  and        "y^  /^ 
that  of  an  executory  devife,  (and  that  indeed    -^^^^y 
which  renders  it  material  to  diftinguilh  the  ^  h  V. 

one  from  the  other  in  their  creation),  confifts  '  \       ^  ^ 

in  this;  that  the  firft  may  be  barred  and  de- 
ftroyed>  or  prevented  from  taking  effect,  by 
federal  difFerenc  means,  as  I  have  already 
(hewn :  whereas,  it  is  a  rule,  that  an  Executory 


■>l  gj      ^v-'^  «.*«»>.  »^ik'«>«H>*^*^^^*'^* 


Devife  cannot  be  prevented  oy  figftroyedp  by 
any  alteration  whatfoever  in  the  eftate,  out  of 
which,  or  after  which  it  is  limited. 

Thus  where  a  man  devifed  lands  to  his    Cro.Jac.5901 
fon  T.  and  his  heirs  in  perfetuum^  Paying  to    ^^^J^' 
R.  20/.  at  his  age  of  twenty-one  years,  and    Palm.  131. 
if  r.  (hould  die  without  iffue,  living  W.  his   ^odb.aSa. 
brother,  then  JV.  fhould  have  thofc  lands  to     ^37^ 
him  and  his  heirs.     9^  entered  and  fufFered 
a  recovery  %  and  it  was  adjudged  that  T*.  took 
afee,  it  being  devifed  to  him  and  his  heirs  in 
ferpetuum^  and  alfo  paying  20 1,  to  R.^  both 
which  claufcs  (hewed  the  intention  of  a  f<e 
to  him.     And  the  claufe,  if  be  died  without 
ijke^  was  not  abfolute  or  indefinite  when* 

E  a  "      foeref 
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focvcr  he  died  without  iflue;  but  with  a 
contingency,  his  dying  without  iffue,  living 
W.  and  that  the  limitation  to  W.  was  a  good 
executory  devifc  to  take  efFcft  on  the  contin- 
gency of  y.'s  dying  without  iffue,  in  the 
life-time  of  W.  For  it  was  agreed  it  could 
not  be  a  remainder,  becaufe,  one  fee  can- 
not be  in  remainder  after  another.    And  ther 

• 

adjudged  that  the  recovery  of  ^T.  did  not  bar 
this  executory  intercft  to  IF.  becauic,  he 
who  fuffcred  the  recovery  had  a  fee,-  and 
IF.  had  no  cftate  depending  upon  the  eftate 
of  T.  but  a  collateral  and  mere  pof- 
iibility,  which  (bould  not  be  touched  by  a 
recovery.  But  it  is  faid  in  that  cafe,  if  the 
pferfon  to  whom  the  executory  devife  is  limit- 
ed, come  in  as  vouchee;  in  a  common  reco- 
very, that  his  poflibility  is  thereby  given  up. 

We  arc  to  remcrtiber,  that  in  the  lafl:  no- 
ticed cafe  the  firft  limitation  carried  the  fee. 
For  we  ihall  find  a  material -diftindlion  be- 
tween the  firft  limitation  being  xnfeey  and  its 
being  only  in  tally  in  regard  to  the  effcft  of 
the  ulterior  contingent  devifc.  Inthe  firft  cafe 
we  have  fcen  the  limitation  over  upon  a  dy- 
ing without  iflue  living  A.  was  good  as  an 
executory  devife ;  becaufe  the  whole  fee  being 
firft  limited  co  a  perfon  in  ejjfe^  there  was  no 
confidering   the  fubfequent  limitation  as  a 

re- 
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remainder.  But  if  the  iirll  limitation  had 
been  in  tail  otAy^  then  the  rubfequentdevife 
might  have  been  confidered  as  a  contingent  re^ 
mainder  depending  on  that  eftate-tail ;  and  as 
limited  to  take  effect,  dnly  in  cafe  that  eftate- 
tail  determined  in  the  life  of  A.  \  that  is,  in 

cafe  the  firft  devifce  in  tail  died  without  iflue 

« 

in  A.\  life-time. 


Thus,  where  a  teftator  having  three  fons  J.  /  -^g  ^ 
T,  and  ff^.  devifed  lands  to  J.  and  the  heirs  Spalding  v. 
of  his  body  in  fee,  after  the  death  of  A.  the   Spalding, 

.  Cro.  Car. 

teftator*s  wife,  and  if  J.  died  living  A.  that  185. 
W.  (hould  be  his  heir ;  and  he  devifed  other 
lands  to  his  other  fons  and  the  heirs. of  their 
bodies  refpeflively;  and  if  all  his  fons  ihould 
die  without  heirs  of  their  bodies,  then  ovtt^btc. 
%  died  in  the  life-time  of  ^.  leaving  afon; 
and  after  ii*s  death  fV.  entered,  and  upon  the 
qiieftion  whether  be  was  intitlcd  in  exclufion 
pf  7.*b  fon,  the  eourt  conceived  that,  upon  the 
whole  contents  of  the  will,  the  conftruftioi^ 
ought  to  be,  if  J.  died  without  ijfue^  living 
^.,  then  fy.  (hould  have  iti  and  that  it  fhould 
not  abridge  the  former  exprefs  limitation,  nor 
fhould  IV.  have  the  lands  whiUt  J.  had  heirs 
pf  his  body.  So  that  here  we  obferve,  that 
the  dcvife  over  to  fV.  though  in  ftriftnefs  qf 
ejtpreflion  limited  upon  the  death  of  J.  w^th- 
\^  a  jpcriod  independent  of,  the  determinatioii 

E3  of 
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of  the  preceding  e (late-tail,  was  not  con*- 
lidered  as  enuring  in  defeafance  or  abridg* 
ment  of  it;  but  as  ferving  pnly  to  introduce 
a  contingent  remainder  dependant  on  the 
determination  of  the  eftate-rdi,  within  that 
period.  Indeed  the  words  be  his  beiry  could 
not  be  fuppofed  to  apply  to  a  brother  whilft 
there  was  an  beir  of  (be  body  living. 

I  might  here  alfo  offer,  to  the  reader's  at- 
tention, the  obfcrvarions  afforded  by  the 
variance  between  the  conftruftion  in  the 
cafe  of  Brown/word  v.  Edwards ^  and  fome 
other  cafes,  on  a  principle  of  diftinftionfimi- 
Vidc  infra  lar  to  that  I  have  been  noticing;  which  he 
39^  9-  -^iii  find  in  their  more  immediate  place  in 

the  fequd  of  thefe  fheets. 

That  executory  devifes  or  bequefts,  in 
cbattels^  are  equally  fecure  as  in  real  ellates 

againft  the  difpofuion  of  the  firft  devifeesor 

legatees,  of  the  preceding  or  limited  interefls 

V'd     th         therein,  appears,  in  refpeft  to  cbatteh  real  by 

folucionin       Mantling  and  Lamfefs  cafes  above  noticed  i 

Manning's       j^  j^oth  of  which  it  was  refolved,  that  after 

caie, 

8C0.Rcp.96.  the  executor  had  affetited  to  the  firft  devife,  it 

a.    -And  3d  ij^5  not  in  the  power  of  the  tirft  devifee  to 

ticed  in  bar  him,  who  has  the  future  devife  j  for  he 

Lampct's  cannot  transfer  more  to  another,  than  he  has 

10  Co.  Rep.  himfelf.  And  the  cafes  of  Cadogan  v.  Kennet^ 

47.  b.  Foley  v.  Bumell,  and  Hoare  v.  Parker,  above 

citedt 
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cited,  evince  the  cxiftencc  of  the  fame  doc 
trine,  in  regard  to  executory  difpofitions  of 
pcribnal  chattels. 

It  ^ttvci^  to  follow,  a$  a  confequence  of 
this  exemption  of  executory  interefts,  from 
the  power  of  the  firft  devifce  or  legatee;, 
that,  where  there  is  an  intereft,  devifed  to 
one  for  life,  iSc.  out  of  «  term ;  and  then 
an  executory  devife  over  of  the  refidue  of 
the  term,  to  another  j  any  fubfequent  union 
of  the  freehold  or  inheritance,  with  the  in- 
tereft  fo  given  to  the  firji  dcvifee,  or  a 
feofFmcnt,  or  other  aft  of  forfeiture  by  fuch 
firft  devifec,  will  not  cxtinguilh  or  afFcft  (  3^9  ) 
the  intereft  of  the  ulterior  devifee;  for  if  it 
could,  the  executory  intercft,  might  eafily 
be  annihilated,  without  any  prejudice  to  the 
temporary  intcreft  of  the  firft  devifee,  by 
collufion  betwixt  him  and  the  reverfioner. 

And  therefore  we  find,  that,  in  a  cafe  where 
W.  pofleffed  of  a  houfe  for  a  term  of  years, 
devifed  the  profits  thereof  to  J.  during  the 
time  (he  ihould  continue   fole,   and   then 
devifed  the  term  to  R.  and  died.     J.  entered   Hammington 
by  affent  of  the  executor,  and  afterwards  \-  ^^^y^^^ 
purchafed  the  fee.     It  was  refolved,  that   pct»8  cafe, 
although  the  whole  term  was  in  J.  quoufqu^^    lo  Rep.  5a. 
Vc.  fo  that  by  the  purchafe  of  the  fee-fimple 

£4  bir 
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^r  intereft  became  extinft;  yet  the  fame 
did  not  defeat  the  executory  deyife  to  R., 
but  that  after  the  marriage  of  J.  and  not 
before^  he  might  enter. 

Vide  Lee  r.         And  fo  in  another  cafe,  it  was  agreed  by 

^«-  the  whole  courts  that  if  lanJs  be  devifed  for 

^^  *  •'*      twenty-one  years  to  /f.  and  if  he  die  wUbln 

tbeyearsy  that  B.  fliall  have  the  refidue  of  the 

years  i  no  zQ:  of  if.  can  prejudice  the  rcr 

mainder  in  B% 

It  was  indeed  iaid  to  be  otberwifo^  if  one 
having  a  term  devifed  bis  term,  with  fuch 
remainder  over;  and  that  the  Court  agreed, 
chat  therey  by  the  defcenl  of  the  inheritance 
on  the  firft  dcvifce,  or  unity  of  poflfeflion,  or 
his  grant  or  forfeiture,  the  remainder  would 
be  defeated.— But  that  diftinftion  was  ex- 
prefely  referred  to  a  ground,  which  no  Ion- 
Vide  Dyer  ger  exifts;  namely  the  drift  import  of  the 
^^  g/.  word  termy  legally  comprehending  the  whole 

2I6— 17-        intercft  therein.     For  it  was  faid  the  reafon 
I  Co.  Rep.      Qf  tf^g  diverfity  was,  that  when  pne  having 

Co.L2t.45.b.    ^  ^^^  devifed  his  ternij  that  was  the  whole 

compleat  intereft  i  by  ^vbich  power  was  given 
to  the  firft  devifee,  over  the  whole  term, 
during  a  certain  time ;  but  that  it  was  not 
j(b,  where  the  land  was  devifed. — However 
i^dmifliblc  fuch  diflinftion  might  have  been, 

before 
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before   executory   dcvifcs  of   terms^    were 
eftablidied,  and  whilft,  a  difference  was  fbp* 

pofed,  between  the  limitation  of  the  term 
itfelf^   and  of  the  land  or  profits^  or  ufe  $r 

cccupation,  &c.  all  pretence  for  it,  evi- 
dently vanifhed,  in  Manning^s  and  Lam^ 
pei*s  ca(es,  above  cited ;  in  both  of  which 
h  was  unanimoudy  refolved,  that  there  was 
no  difference  between  a  teftator*s  devifing  , 
bis  term  for  life,  and  his  deviGng  the  lanJ, 
or  his  lea/e  or /army  or  the  u/e  or  occupation 
or  profits  oi  the  land.  For  that  in  a  will» 
(he  intent  and  meaning  of  the  ceftator  was 
to  be  obfervcd  -,  and  that  the  law  would 
make  conftruftion  of  his  words  to  fatisfy  the 
intent— And  it  has  fince  been  judicially  de-  Vide  Wright 
cided,  that  the  word  term^  even  in  a  demife  ^-Cartwright 
by  indenturey  to  one  for  99  years  if  (he 
(hould  fo  long  live,  and  after  Ijer  deaths  if 
ihe  Ihould  happen  to  die  within  the /aid 
temfj  or  other  end  or  determination  of  thp 
Jaidterm^  the  remainder  thereof  to  another,  for 
and  during  the  r^fidue  0/  the  /aid  term  from 
thence  cnfuing  and  ftilly  to  be  compleac 
and  ended,  meant  the  time  or  number  0/ years 
viz.  99  years  firft  exprefled. 

And  in  regard  to  forfeiture,  where  a  tcfta-   q^^^  y. 
tor  poffefled  of  a  term  in  lands,  dcvifed  the  Heath. 

pro-  P®^^***  *^« 
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profits  thereof  to  his  wife  for  eighteen 
years^  and  then  that  his  fon  E.  (hould  have 
the  lands  for  his  life,  and  after  his  death 
that  his  elded  ifTue-male  (hould  have  the 
profits,  i^c.  after  the  eighteen  years  expired 
E.  entered,  had  iflTue  a  fon  R.  and  then  oiade 
a  feoffment  of  the  lands  i  whereupon  the 
reverfioner  in  fee  entered  for  the  forfeiture  j 
and  upon  the  qqeftipn,  whether  the  fcoff- 
(  J'o  )  ment  and  entry  for  the  forfeiture  had  dc- 
ftroyed  the  executory  devife  to  i?.  ?  It  wa» 
decreed  that  they  had  not. 

But  though  the  firft  taker,  cannot  dcftroy 
or  difappoint  the  ulterior  executory  intereft, 
yet  it  appears  that  a  releafe/r<?»i  the  perfon 
Vide  Lam-      decidedly  intitled   to    the  future  executory 
lo  Co.*Rcp.     ^'^^creft  unto  the  firft  taker,  intitled  to  and  in 
46.  b*  poffcteon  of  the  antecedent  limited  interefl:^ 

W^r*444'       '^iii  difcharge  that  future  executory  intereft; 

as  I  (hall  have  occafion  to  (hew,  when  I  come 
to  fpeak  of  transferring  executory  interefts. 

And  though,  in  general,  an  executory  de- 
Tife,  even  of  lands  of  inheritance,  cannot  be 
barred  by  the  firft  taker  j  yet  we  are  to  ob- 
ferve,  that  where  in  lands  of  inheritance  an 
cftate-tail  is  firft  limited^  and  then  an  exe- 
cutory or  conditional  limitation  is  made^ 
upon  that  cftate  5  a  recovery  fuffcrcd  by  the 

ten  am 
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tenant  in  tail^  before  the  event  or  condition 
happens^  on  which  the  ulcerror  limitation 
was  to  arife^  will  bar  the  eftate  depending 
on  that  event  or  condition. 

Thus  in  the  cafe  of  Page  v.  Haywardy    pagc  v.  Hay- 
where  the  teftator  dcvifed  to  A.  and  the  heirs-    ward, 
male  of  her  body^  upon  condition  and  pro-   pig^Com'^^* 
vided  ihe  intermarried  and  had  ilHie-male  by    Rec.  176. 
one  firnamed  Searl^  and  in  default  of  both 
conditions,  be  devifed  to  £•  ia  the  fame  man-^ 
ner,  i^c*     A^  married  one  whofe  firname  was 
Cliffy  and  with  him  levied  a  fine  and  fuffered 
a  recovery  of  the  lands,  in  which  Ihe  and  her 
hufband  (with  another  party  not  material  to 
the  prefent  point)  were   vouched,     ift^  It 
was  adjudged  by  the  wh6le  court,  that  the 
eftate  devifed  to  A.  was  a  good  eftate  in  fpecial 
tail,  that  is,  to  her  and  the  heirs-male  of  her 
body  begotten  by  a  ^earL     2dly^  That  the 
words   upon   condition^   ^c.    though  cxprefs 
words  of  condition  fhould  be  taken  to  be  ia 
limitation;  and  fo  the  fenfe  was,  that  if  fbe 
had  no  iftue  by  a  SearL  upon  her  death  with- 
out fuch  iflijie,  the  eftate  (hould  remain  over,     (  3  M  ) 
^dlyt  That  her  eftate  did  not  ceafe  by  marry- 
ing one  that  was  not  a  Searl^  becaufe  (he  might 
furvive  her  huft>and  and  afterwards  marry  a 
SearL  ^tblyy  (and  which  is  the  point  material 
in  this  place)  that  if  the  eftate  had  been  to  A.y 

and 
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and  the  beirs  of  her  body  by  a  Siarl  begotteit^ 
PROVIDED  and  upon  condition,  if  (he  mar« 
ry  any  but  a  Sear  I ^  that  then  it  (hould  remain 
and  be  to  J.  S.  and  his  heirs;  a  conrinnon 
recovery,  fuffered  before  marriage,  would  bar 
the  eftate-tail  and  remainders ;  and  her  fubfe- 
quent  marriage  with  another  would  not  hav^ 
avoided  the  recovery, 

Vid.  I  Mod.        By  the  fame  rule,  if  a  gift  be  to  one  in 
■?*•  tail,   determinable  on  his  non-payment  of 

ftcc.  136.        100/.  remainder  to  B.  in  tail;  firft  tenant 

in  tail,  before  the  day  of  payment,  fuffers  a 
common  recovery,  and  after  fails  in  payment 
i  -of  the  money  $  yet,  becaufe  he  was  tenant  in 

tail  when  he  fufiered  the  recovery,  all  is 
barred.  So  if  tenant  in  tail  be  with  a  limi* 
tation  fo  long  as  fuch  a  tree  (hall  (land,  a 
common  recovery  will  bar  that  limitation. 

Gollxvcr  V.  So  where  lands  were  devifed  to  feveral  pcr- 

/liTh^^"'^^     fons  fucce(rively  in  tail,  and  a  claufe  was  in- 
4Diirr!  1929.  fertcd  by  the  teftator  to  the  cfFeft  following, 

viz.  "  Provided  always,  and  this  dcvife  is  ex- 
"  prefsly  upon  this  condition,  that  whenever 
*^  it  Ihall  happen  that  the  faid  eftates  (hall 
*'  defcend  or  come  to  any  of  the  perfons 
**  herein  before  named,  that  he  or  they  do 
**  or  (hall  then  change  their  firnamc,  and 
^  take  upon  them  and  their  heirs  the  firnamc 

V  of 
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'♦  of  fV.  onlyi  and  not  otherwife/'  But  there  / 

^as  no  devife  over  upon  breach  of  the  pro- 
vifoc. 

■ 

yf.  the  (irll  tenant  in  tail,  two  years  after 
his  coming  to  the  pofleffion  of  the  eftates^ 
fufFered  a  common  recovery,  in  which  he  was 
vouched  i  but  he  never  took  upon  him  the     (  312  } 
firname  of  ty.     The  perfon  next  in  remain- 
der entered^  for  breach  of  the  provifoe  \nA.\ 
not  having  changed  his^  name.     And  it  was 
contended  in  fupport  of  his  title,  that  the  pro- 
vifoe was  a  ccndittonal  limitathn  and  not  a 
cofidittQUy  (for  in  the  latter  cafe  none  but  the   Vide  ante 
heir  ac  law  could  have  title)  that  the  taking    '^^* 
the' firname  of  ^.  ought  to  have  been  con3« 
plied  with  immidiaUly ;  that  by  the  negleft  of 

it,  if.'s  eftate  ceafed  by  virtue  of  the  condi- 
tionallimitation,  and  before  the  recovery  was 
fufFered  by  him  i  confecjuently,  the  title  of  en- 
try of  the  next  in  rema'mder  commenced  be* 
fore  the  recovery,  and  j1.  was  not  tenant  in 
tail  when  he  fufFered  it ;  and  that  this  circum- 
ftance  diftinguifhed  it  from  the  cafe  of  P^^r 
v.  Haywards  for  there  the  condition  was  not 
broken  before  the  recovery  was  fufFered,  but 
here  it  was. 

However,  the  court  held,  that  this  was  not 
a  conditional  limitation,  for  it  was  not  ex- 

.prcfsly 
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prefsly  fo^  the  eftate  not  being  made  to  ceafe 
or  go  over  upon  it;  and  it  was  not  neceflary 
to  effe^uate  the  teftator's  intention^  that  fuch 
a  limitation  (hould  be  implied  i  fo  far  from  itj 
that  it  would  totally  (trip  the  iflue  of  the  te- 
nant in  tailj  who  neglefted  to  change  his 
name ;  which  cotiid  never  be  the  teftator's  in* 

(  ^13  )  ^^''(loi^*  That  it  could  not  be  a  condition  ^r^-^ 
cedent:  itcouldnotbe  complied  with  inftantly* 
It  was  to  take  the  name  for  themfelves  and 
thtxTbeirsi  many  previous  aAswere  tobe  done 
in  order  to  oblige  the  heirs  to  take  it ;  as  a 
grant  from  the  King,  or  an  aA  of  parliament; 
and  as  a  condition  fubfequent  it  was  nugato- 
ry;  becaufe  tenant  in  tail  might  immediately 
fufFer  a  common  recovery  and  bar  the  eftate  1 
and  therefore  Judge  Tates  thought  it  could, 
only  operate  as  a  recommendation  or  defire^ 
But  however^  the  whole  court  agreed,  that 
if  it  were  confidered  as  a  condition,  it  was 
collateral  and  fubfequent,  and  would  be  de* 
ftroycd  by  the  recovery,  if  not  broken  be- 
fore the  fufFering  thereof. 

Vide  fapra         Ir  the  above  cafe  was  cited  that  of  Rud* 
J^S-  ball  V.  Milward,  which  I  have  ftated  and 

made  fome  obfervations  upon,  in  a  former 

page  of  this  treatife. 
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And  in  a  fubfequent  cafe^  a  teftator  having 
devifed  lands  to  his  daughter  E.  to  hold  the 
fame^  after  the  death  of  the  teftator^s  wife,  to 
his  faid  daughter  and  the  heirs  of  her  body 
lawfully  begotten ;  and  to  his  daughter  M.  ^ 

other  lands  to  bold,  from  and  afcer  his  wife's 
deceafe^  to  the  faid  M  and  to  the  heirs  of 
her  body  lawfully  begotten  ;  and  declared  Drircm 
his  further  mind  and  will  to  be,  that  in  cafe  E^tgar. 
cither  of  his  faid  daughters  (hould  happen  to  ^^°^P'  ^^^^ 
die  fingle,  married,  or  widow,  without  leaving 
children  or  child  living  at  their  deceafe,  law- 
fully begotten,  then  the  efiate  given  her  by 
his  will,  (hould  be  void  as  to  the  inheritance 
of  heir s^  and  of  none  effeS^  and  the  lands  fo 
given  her  ihould  go  to  his  heir  male  and 
his  heirs  male,  he  and  they  paying  to  the 
furviving  daughter  an  annuity  during  her 
life— £.  after  the  deceafe  of  her  mother, 
fuffered  a  common  recovery  of  the  lands  fo 
devifed  to  her,  and  afterwards  devifed  them 
and  died  unmarried.  Upon  a  queftion  whe-* 
thcr  the. recovery  had  barred  the  remainder 
over;  it  being  contended  oh  behalf  of  the 
claimant  in  remainder,  that  upon  the  whole 
of  the  will  the  intention  of  the  teftator  was 
not  to  give  his  daughter'  an  immediate  cftate 
tail,  but  an  eftate/(?r ///> only,  with  remainder 
to  her  children,  in  tail,  if  (he  left  any,  and 
if  not  then  to  the  icftator*s  heir  male,  ^c.  but 

if 
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if  not  fo ;  ftill  that  in  providing  for  the  event 
that  had  happened,  he  exprefsly  revoked  the 
eftatc  of  inheritance  j  the  Court  faid,  the  vali- 
dity of  the  recovery  depended  on  the  pointy 
>vhether  the  daughter  was  tenant  in  tail,  or 
tenant  for  life  only,  and  that  it  was  necejfary 
for  the  plaintiff  to  fupport  the  propofition, 
that,  at  the  death  of  the  teftator,  £.  was  during 
her  own  life,  tenant /<;r  life  only. — That  the 
eftate  was  given  to  ber  and  the  heirs  of  her  body^ 
which  was  an  eftate  taiU  that  if  (he  was  tenant 
M/^//,  to  the  hour  of  her  death,  nothing  was 
lb  clear  as  that,  all  conditions  limited  upon  fucb 
eftate  tail^  were  avoided  by  the  common  reco- 
very, which  had  been  fufFered.  And  the 
Court  were  of  opinion  ,  that  (he  was  tenant 
in  tail. 

Lord  Mansfield  in  delivering  the  opinion 

of  the  Court  in  the  laft  noticed  cafe,  cited 

Fountain  v.     one,  where  the  teftator  devifed  lands  to  his 

^B^^Ab       ^^"  -^^^  '^-^^*  ^"^  ^^  ^^^  ^^^^^  ^^^^  ^^   ^^^ 
60.^  *     body  begotten  i  and  for  want  of  fuch  ilTue, 

the  faid  fon  to  have  the  faid  eftate,  but 
during  his  natural  life  and  no  longer,  and  then 
the  tcftator's  will  was,  that  the  lands  (hould 
defcend  to  his  nephew — The  fon  fufFered 
a  common  recovery,  to  the  ufe  of  hirt^* 
felf  and  his  heirs,  and  devifed  the  land,  ari4 
died  without  iffuc  male :  and  it  was  adjudg- 
ed 
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ed  CO  be  an  ejato  tail  in  him  ^  and  confe- 
queotly,  chat  the  reniainder  was  barred  by  ' 
the  recovery,  notwithflanding  what  was  ob- 
je&ed,  that  the  gift  to  the  fon  Jurifig  bis  life 
and  no  longer^  in  cale  he  bad  no  ijfu€  male  of 
bis  hody^  rendered  the  eftate  tail  contingent 
(on  his  having  iflfue  male) ;  and  that  he  dy- 
ing without  iflue  male,  it  was  becomcj 
hui  an  eftate  for  life  ab  initio. 

Upon  the  two  foregoing  cafes^  we  are  to 
remark,  that  the  conditional  limitation  in 
the  one,  making  void  the  devifed  eflate  of 
inheritance^  on  the  death  of  the  devifee,  with- 
out leaving  a  child  living  at  herdeceafes 
and  that  in  the  other,  reducing  the  eftatC'* 
tail  before  given  to  the  devifee  to  an  ejiate 
for  life  only,  for  want  of  iflue  male,  came  too 
late  to  avoid  the  efFcfl  of  the  recoveries^ 
even  if  we  could  confider  the  words  of  thofe 
limitations,  as  operating  literally  according 
to  the  expreflion  to  defeat  the  eftates  of  in*^ 
heritance  before  given.  For  the  recoveries^ 
were  fuffered  before  the  contingencies  were 
decided,  on  which  the  eftates  tail  were  to 
uafe\  and  confequently  whilft  the  devifee 
continued  tenant  in  tail. 

m 

But  however  the  exfrejfion  in  cafes  of  this 
fort  may  wear  the  complexion  of  conditions 
or  conditional  limitations,  they  fccm  in  fa£^, 

Vol.  II.  F  not 
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not  to  differ  from  remainders  $  as  they  arc 
taken  up  from  an  event,  which  is  in  itfclf 
a  regular  determination  of  the  eftate-tail,  viz. 
the  deach  of  the  tenant  in  tail  without  leav* 
ing  iffue  then  living,  fo  that  the  cxpreft  de- 
claration, that  the  cftate-tail  ihall  cea/e^ 
determine  or  become  void  in  fuch  event,  being 
no  more,  than  what  is  involved  in  the  vtry 
nature  of  the  eflate  itfelf,  is  in  ftri&nefs  per- 
haps a  mere  nullity.  And  the  ulterior  li- 
mitation not  operating  in  any  degree  to 
abridge  or  interfere  with  the  estate  tail, 
or  accelerate  its  determination^  may  well  be 
confidered,  as  z  remainder  i  not  vefied  indeed, 
bcGaufe  confined  only  to  the  event  of  the 
cftate-tail  determining  by  the  decea/e  of  the 
tenant  in  tail  leaving  no  ijfue  then  livings  but 
contingent^  on  the  expiration  of  the  eilate  tail 
by  that  event.  And  this,  will,  in  fome  mea- 
fore,  account  for  an  obfervation  of  the  Court 
in  the  faid  cafe  of  Fountain  v.  Coocb,  that  the 
words  "  and  for  want  of  fuch  iJfue  the f on  to  have 
"bkt  an  eflate  during  his  natural  life*^  was  no 

(  3'4  )  "^^''^  ^^^^  ^^^  '^^  implied,  for  that  if  tenant 
in  tan,  has  no  iffue,  it  refolves  into  an  effate 
for  life. 

Vide  I  Mod.       Here  we  are  to  obferve,  that  a  common 
Pie  Co  recovery,  by  tenant  in  tail,  bars  all  collateral 

Rec.  135.        conditions  fubfequcnt  and  limitations;  as  if 

a  gift  be  to  one  in  tail  detemnfinable  on  his 

non« 
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non-paymeDt  of  one  hundred  pounds^  re'- 
mainder  to  B,  in  tail  5  firfl  tenant  in  tail^  be*. 
fore  the  day  of  paymcnt/ufFersa  common  re- 
covery, and  after  fails  in  payment  of  the  mo- 
ney ;  yet,  becaufe  he  was  tenant  in  tail  when 
he  fufFcred  the  recovery,  all  is  barred.  So 
if  tenant  in  tail  be  with  a  limitation  fo  long 
as  fuch  a  tree  fhall  ftandj  a  common  recovery 
will  bar  that  limitation. 

But  a  common -recovery  has  this  operation   Vide  fupfa, 
only,  when  fuffered  by  tenant  in  tail.     For  ^      * ' 
we  have  feen  that  a  recovery  by  tenant  infei 
will  not  bar  an  executory  eft  ate  (^),  condi* 

tlonal 

(a)  This  was  a  conftruAioa  in  (upport  of  exe« 
cutory  devifes  and  conditional  limitations,  and 
againft  the  force  of  common  recoveries  hy  Jlrangirs 
to  fuch  interefts,  arifing  from  the  confideration  of 
the  utility  of  the  former,  in  enabling  men  to  make 
thereby  provifion  for  payment  of  debts,  younger 
children's  fortunes,  and  other  neceflary  family  ar- 
'  rangements,  by  giving  over  the  eftate  on  non-com- 
pliance with  fucK  impofed  conditions )  and  which 
conftrudion  was  favoured  by  the  fiAions^  upon  the 
ground  of  which  common  recoveries  were  originally 
fupported,  none  of  which  furnilh  a  reafon  for  the 
recovery  of  a  Ilranger  being  a  bar  to  this  kind  of 
poffibillties  or  future  cotitingtnt  interefts ;  for  the 
iflfue  in  tail  are  barred  by  a  common  recovery  in 
tefpedl  of  the  recompence  in  value,  which  they  are 

F  a  prefumcd 
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prerumcd  to  recover  over  againft  the  vouchee,  on 
the  warranty  entered  into  by  him  \  and  the  re- 
mainder-men and  reverfionefs,  and  others  claiming 
collateral  conditions,  rents,  ftatutes  and  the  like, 
having  dependency  on  fuch  remainders  and  rever-^ 
fions,  expeSant  upon  eftates  tail,  which  fall  with 
the  eftates  on  which  they  are  dependent,  and  to 
which  remainders,  reverfions,  l^c.  the  aflumed 
recompence  does  not  extend,  are  barred  on  the 
fuppofition  of  law,  that  the  recoveror  is  in  of  the 
eftate  tail,  which  by  like  fuppofition  of  law  con- 
tinues for  ever,  and  thereby  prevents  the  remain-* 
ders  and  reverfions,  and  the  conditions,  rents,  fta- 
tutes, Vc.  dependent  thereupon,  from  ever  com- 
ing into  pofleffion*  But  the  executory  devifee  is 
entitled  to  no  part  of  the  recompence  which  would 
go  to  the  perfon  having  the  conditional  fee,  v/z. 
the  firft  taker  of  the  eftate,  where  a  fee  is  mounted 
upon  a  fee  preceding,  or  the  heir  at  law,  where  the 
devife  is  of  a  fee  to  commence  in  futuro  ;  and  the 
law  takes  no  notice  of  thepofiibility  of  an  eftate  to 
arife  fubfequent  to  a  conditional  or  determinable  fee ; 
becaufe,  in  contemplation  of  law,  a  fee  fimple,  of 
whatever  kind  it  is,  is  iniinitt,  and  the  law  expefls 
no  end  of  it,  and  therefore  to  this  purpofe  conflders 
the  executory  eftate  as  a  poflibility  or  future  ex- 
pectation of  an  intereft)  while  it  remains  executory, 
and  when  executed,  as  a  new  eftate  fubftituted  in 
the  room  of  that  to  which  the  recovery  in  value 
extended,  diftinguiOiable  from  a  remainder  or  re- 
verlion  which  depends  upon  a  fee  tail  preceding. 
And  it  is  on  tbefe  grounds  that,  if  a  writ  of  entry 
be  brought  againft  a  mortgagor,  and  he  vouch  the 

common 
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common  vouchee,  and  fo  a  recovery  is  bad,  (hit  is 
no  good  recovery  to  bar  or  bind  the  mortgagor, 
but  that  he  may  enter  after  the  condition  perform- 
ed*    And  if  one  have  an  cftate  in  fee-fimple,  de- 
terminable upon  a  limitation  or  on  a  condition  ;  as 
if  lands  be  given  to  J.  and  his  heirs,  till  B,  pay  to 
him  one  hundred  pounds,  and  then  that  it  (hall  re- 
main  to  B.  and  his  heirs»  and  J,  fuiFers  a  common 
recovery  and  vouches  the  common  vouchee;  it  feems 
this  is  no  bar  to  B.  and  his  heirs,  but  that  upon 
payment  of  the  one  hundred  pounds,  he  may  have 
the  land.    Shipherd*s  PraR.  Couns.  2069  207.  Pigitt 
on  Ricov.  1 29*— 1 34.     So  if  one  give  lands  to  B.  and 
his  heirs,  fo  long  as  C  fliall  have  heirs  of  his  body, 
and  B.  doth  fufFer  a  common  recovery,  and  vouch 
the  common  vouchee,  this  is  no  good  recovery  to 
bar  the  donor  of  tl^epoflibility;  for  in  either  of  thefe 
cafes  he  that  is  to  be  bound,  hath  no  remainder 
or  reverfion,  but  an  intereft  or  poffibility,  which 
cannot  receive  a  recompence  in  value. 

But  it  is  faid  if  in  thefe  cafes  the  mortgagee  vouch 
to  warranty  the  mortgagor,  or  B.  the  donee  vouch 
the  donor,  and  fo  they  vouch  over  the  common 
vouchee,  and  fo  the  recovery  is  had,  thefe  will  be 
good  recoveries  to  bar  both  them  and  their  heirs 
for  ever.  And  fo  it  is  faid  in  Pell  and  Brown*t 
cafe,  fupra  5  2.  **  that  if  the  perfon  to  whom  an 
executory  devife  is  limited,  come  in  as  vouchee  in  a 
common  recovery,hispo{Iibility  is  thereby  given  up.'* 

Mr.  Fearm  in  tbe  EJfay  on  Contingent  Remain Jers 
foU  289.  feems  to  conflder  this  as  doubtful,  bccaufe 

F3  it 
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it  is  ftitcd  in  Pigott  132.  with  a  ^an.  But  that  au-» 
^or,  page  134,  135.  fpeaicing  upon  the  effc£i  of  a 
recovery  *<  upon  a  contingent  executory  eftate/'  fays 
*<a  common  recovery  bars  not/'  and  he  illuftrates 
his  pofition,  by  the  inftance  of  an  eftate  in  fee»  de- 
termihable  pn  a  limitation  or  condition,  putting 
there  the  cafes  before  mentioned,  of  lands  given  to 
J,  and  to  bis  heirs,  until  B.  pajrs  him  lOo/.  and 
then  to  remain  to  jB.  and  his  heirs,  and  of  a  writ  of 
Entry  brought  againft  the  mortgagee  who  fufFcrs 
a  common  recovery  $  and  there  Pig$tt  exprefsly  fays 
^  but  if  the  mortgagee  vouch  the  mortgagor,  it  is 
good ;  but  it  is  no  bar  unlefs  he  be  vouched ;" 
now  if  the  cafe  of  the  mortgagee  be,  as  it  certainly 
is,  one  inftance  of  a  contingent  executory  interelt, 
and  if  Aich  contingent  executory  intereft  be  barred 
by  the  owner  coming  in  as  vouchee,  it  is  difficult 
^o  find  any  reafon  why  it  (hould  have  that  tStOt  in 
the  cafe  of  a  condition,  and  not  in  the  cafe  of  a  limi. 
tation,  and  if  it  has  that  effed  in  the  cafe  of  a  con- 
dition and  a  limitation,  then  why  (hould  it  not  have 
that  effect  in  the  cafe  of  an  executory  devife  ? 

But  it  appears  to  me  that  there  are  two  indifpur 
table  grounds  on  which  a  recovery  fuflTered,  in  which 
an  executory  devifee,  or  perfon  intitled  to  a  contin- 
gent executory  intereft,  is  vouched,  and  vouches 
over  the  common  vouchee,  may  be  fupported,  and 
which  to  me  feem  unanfwerable.  Firft  that  fuch 
vouchee,  vouching  over  the  common  vouchee,  will 
be  intitled  to  the  recovery  over  in  value,  for  the 
^ftate  loft  \  which  is  the  reafon  of  the  barring  the 

iflue 
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iflue  in  tail ;  and  which  in  contemplation  of  \t^^ 
goes  according  to  the  eftate  led.  Secondly  the 
eftoppel,  for  if  one  be  vouched  in  a  recovery,  and 
without  demanding  the  lien  or  ground  on  which 
the  tenant  founds  bis  warranty,  comes  in  and 
enters  into  warranty,  none  can  afterwards  fay  he 
never  warranted;  for  the  tenant  cannot  fay  the 
youcfaee  never  gave  him  a  warranty,  becaufe  the 
voucliee  has  entered  into  warranty ;  and  the  vouchor 
cannot  fay  he  never  warranted,  becaufe  his  entring 
into  warranty  is  an  eftoppel  by  record,  which  binds 
bin  and  his  heirs  \  fo  none  privy  to  the  record  can 
deny  it,  notctn  any  firanger  gainfay  it ;  becaufe  the 
la«f  will  always  prefume  when  any  one  enters  into 
warranty,  that  there  was  a  warranty  by  feoffment, 
or  granc  of  fucb  an  eftate,  as  he  who  is  vouched 
bad  before*  And  this  is  prefumptU  juris  and 
grounded  on  reafon  \  for  being  to  the  vouchee's 
prejudice,  and  he  binding  himfelf  to  render  the 
value  of  the  fuoi  in  demand,  the  law  will  not 
prefume  he  would  thus  prejudice  himfelf,  unlefs  he 
had  warranted.  Pigott  Ricov*  14,  15,  16.  And  a 
common  recovery  difapproves  and  difa£5rms  all  title 
of  him  againft  whom  it  is  had,  and  this  fo  ftrongly 
that  if  there  be  three  or  four  defcents  call  after  the 
recovery  fuffered,  the  recoveror  may  enter,  for  the 
recovery  binds  the  blood  and  difapproves  the  title. 
ibid.  [8.  And  therefore  it  feems  to  me  that  as  the 
reafon  for  proteding  fuch  executory  interefts  faiU, 
wheie  the  owner  of  it  is  defirous  of  parting  wUh  it, 
and  as  the  grounds  and  reafons  on  which  common 
recoveries  ftand,  precifely  apply  to  the  cafe  of,  exe« 
CUtory  devifes,  and  the  owners  of  other  executory 

F  4  interefts 
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Vide  fupra,     ttf  nal  Umitation,  or  collateral  condition^  as 
^'  ^^7*  was  decided  in  the  above  cited  cafe  of  PeUs^ 

V.  Brown.  (<?)• 


interefts  who  come  in  as  vouchees ;  thefe  reafons  to- 
gether with  the  general  principle.  Chat  no  further 
encouragement  is  to  be  given  to  fuch  executory  in- 
terefts,  than  exa£tly  what  is  neceflary  to  anfwer 
the  purpofes  of  their  original  admiflion,furn]ih  fuch 
ilrong  inducements  for  fuppofing  that  courts  will  not 
incline  to  proted  themfarther,  where  that  objed  is 
attained,  that  I  fee  little  reafon  to  doubt  but  that 
hy  this  mode  they  may  be  eflFedually  parted  with. 

(a)  Another  property  belonging  to  executory  de- 
vifes,  or  contingent  executory  eftates,  and  which 
may  be  refolved  into  the  fame  principle,  viz.  their 
being  confidered  as  pofRbilities  or  interefts  to  ari(e 
in  future,  is  that  they  are  notdevefted  by  a  feoffment. 
Thus  where  one  by  deed  granted  feveral  annuities 
to  his  younger  children,  and  afterwards  devifed  all 
his  lands  to  his  elder  fon  and  his  heirs,  upon  condi- 
tion that  he  paid  the  annuities,  and  if  he  failed  of 
payment,  that  the  younger  Ton  fliould  enter  and  have 
them.  The  elder  fon  entered  and  made  a  feoffment 
to  jf.f  and  then  the  younger  fon  entered  for  non- 
payment ;  and  held  that  his  entry  was  lawful,  and 
that  the  contingent  eftate  was  not  devefted.  MuU 
lineux^t  cafe,  Trin.  42  EUz.  cited  Palmer  136. 

This 
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This  privilege  of  executory  dcvifes,  which 
exempts  chem  from  being  barred  or  deftroyed 
is  the  foundation  of  an  invariable  rule  with 
reipeft  to  the  contingency  upon  which  an 
eflate  of  this  fort  is  permitted  to  take  effeftj 
ivhich  is,  that  fuch  cpntingency  muft  happen 
within  a  fhort  fpacc  of  time ;  fuch  as  a  life  in 
being  or  fome  few  years  after ;  otherwife  it 
would  be  in  a  teftator's  power  to  limit  an 
eftate  unalienable  for  generations  to  come ;  a 
power  which  the  law  very  wifely  denies  to 
every  man,  as  the  exertion  of  iij  would  tend  f  31  c  ) 
to  render  property  in  great  meafure  ufelefs  to 
the  general  purpofcs  and  calls  of  a  commer- 
cial fociety.  For  every  executory  devife,  fo 
far  as  it  goes,  creates  a  perpetuity;  that  is, 
an  eftate  unalienable  till  the  contingency  be 
determined  one  way  or  another  {a). 

Upon  this  principle,  although  a  devife  to   1  Eq.  Abr, 
jf.  and  bis  heirs ^  and  if  he  die  without  an  beir^    '  ^^'  ^^'  *• 

{a)  The  latter  propodtion  feems  not  to  be  true, 
unlefs  confined  to  ftrangers,  becaufe  it  feems  that 
the  owner  of  the  contingent  or  conditional  fee,  to« 
gether  with  the  executory  devifee  over  may,  at  any 
time  bar  it  by  a  recovery,  in  which  che  latter  comes 
10  as  vouchee,  and  it  may  alfo  be  departed  with 
by  fine,  by  way  of  cftoppel. 

that 
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tTiat  B.  fhall  have  it,  is  not  good;  becaufe 
of  the  remotenefs  of  fuch  contingency^  which 
may  not  happen  for  feveral  generations ;  yet 
a  devife  to  A.  and  his  heirs,  and  \(J.  S.  dicy 
living  A.^  that  B.  ihall  have  ir^  is  good ;  for 

Vide  ^Chan.   ^^^  ^^  ^  contingency  conBned  to  the  period 
€a.  19.  of  a  life  in  being. 

So  where  a  man  devifed  land  to  A^  and 

his  heirs,  provided  that  if  he  Ihould  die  wtb^ 

in  age^  that  then  the  land  fhould  remain  to  B. 

Palm.  136.      and  his  heirs  ^  it  was  a  good  executory  de« 

vifc  {a). 

I  muft  obfcrve  here,  that  in  refpeft  to 
cftates  of  freehold,  by  the  time  of  vefiingy  I 
mean  the  time  of  vefting  of  the  freehold  i  for 
although  land  Ihould  be  limited  for  a  term  of 
200  years  or  upwards,  with  remainder  to  an 
unborn  fon  of  a4>erfon  then  living,  this  exe- 
cutory devife  to  fuch  unborn  fon  would  be 
good  i  bccaufc  the  vefting  of  the  freehold  is 


{a)  And  if  one  devife  land  to  his  wife  for  life,  re- 
mainder to  his  fon  and  his  heirs,  and  if  he  die  be« 
fore  his  age  of  twenty-one  years,  that  then  it  (hall 
remain  to  J.  S,  in  fee,  and  the  fon  die  under  Cwcn« 
ty-one,  J.  5.  (hall  have  the  land  after  the  death  of 
the  wife.     Mills  v.  Snowball^  Cro.  Elix.  142. 

confined 
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confined  to  the  period  of  a  life  then  in  being ;  (  316  ) 
for  upon  the  birth  of  fuch  fon^  the  freehold 
will  veil:  in  him,  or  upon  the  death  of  fuch 
perfon  without  any  fon,  it  muft  veft  fome- 
where  elfe,  (only  fubjeA  in  either  cafe  to  the 
preceding  term.) 

As  where  A.  devifed  his  lands  to  trufl:ees 
for  500  years  upon  truflsj  and  after  the  de« 
termination  of  that  term  to  the  firfl  fbn  ^c.  2  P.  W.  28. 
of  B.  (who  had  no  fon  born  at  the  teftator's  ^^"^^ 
death)  this  executory  devife  to  thie  unborn 
fon  of  B.  was  held  good ;  becaufe  it  was 
clear  the  freehold  mufl  vefl,  either  on  the 
birth  of  fuch  fon^  or  on  jS/s  dpath  without 
having  had  any  fon. 

So  where  one  devifed  all  his  lands  after  Free.  Chin, 
the  death  of  his  executor,  to  A.  his  executor's  ^7-  P"rf*« 
fon,  and  his  heirs  for  ever,  but  if  A.  died 
leaving  no  fon,  then  to  that  fon  of  hisexecu* 
tor^  that  he  fhould  think  fit  to  give  them  by 
his  will :  and  for  want  of  a  fon  of  his  executor, 
]thcn  to  5.  it  was  held  a  good  executory  devife 
to  B.  as  confined  to  the  period  of  a  life  {a) 
\\\  being. 

-T_  -  _  I*  -  -  ----.  |-^ 

{a)  The  ftatement  of  the  cafe  is  here  varied  from 
the  third  edition,  but  the  alteration  is  from  a  copy 
corrcdicd  by  Mr.  Fiarnt. 

In 
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In  all  the  foregoing  inftanccs,  we  may  ob- 

ferve^   the  contingency  was  confined  to  the 

compafs  of  a  life  in  being;  and  it  is  juft  the 

fame  thing  if  the  executory  devife  be  limited 

to  take  effeft  within  the  compafs  of  feveral 

lives  in  being,  for  whatever  may  be  the  num- 

(  3^7  )      bcr  offuch  lives,  the  whole  period  can  amount 

Vide  I  Salk.    to  no  more  than  the  life  of  the  furvivor  of 

»^9.  them. 

So  likewife  an  executory  ufe  to  veft  with- 
in a  (horc  time  after  the  period  of  a  life  in 
being,  is  good.  As  where  lands  were  li- 
mited by  marriage  fectlement  to  the  ufe  of 
jf.  and  his  wife,  for  their  lives,  remainder  to 
truftees  and  their  heirs  during  the  lives  of  ^. 
and  his  wife,  to  preferve  contingent  remain- 
ders ;  remainder  to  the  firK  and  other  fons 
Loyd  V.  Ca-  of  the  marriage  fucccflivcly  in  tail-male,  re- 
J^'  mainder  to  the  right  heirs  of  y/.j  with  a  pro- 

72.  Show,  vifoe,  that  if  the  heirs  of  the  wife  (hould 
Pari.  Caf.  within  twelve  months  after  the  death  of  the 
p.  199.     '      furvivor  of  the  hufband  and  wife,  pay  4000/. 

to  the  heirs  or  ailigns  of  the  hufband,  that 
then  the  fee  fliould  remain  to  the  ufe  of  the 
heirs  of  the  wife :  the  Houfe  of  Lords  held 
this  executory  limitation  of  the  ufe  to  the 
heirs  of  the  wife  to  be  good  (/?). 

{a)  This  cafe  is  differently  ftated  from  wbit  \t 
was  in  the  third  edition,  but  the  alteration  is  pur« 
fii^t  to  a  copy  of  Mr.  Fearnt^%» 
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So  where  a  ceftator  dcvifed  to  his  wife  for   ioMod.4i9. 
lifie,  remainder  to  C  his  fecond  fon  in  fee,  i^*J^fc*  *^* 
provided  if  D.  his  third  fon  Ihould,  within  Suange  139. 
three  months  after  his  wife's  death,  pay  500/. 
to  C  his  executors,  &r.  then  he  devifed  the 
fame  lands  to  D*  and  his  heirs ;  it  was  ad- 
judged a  good  executory  dev'ife  to  D. 

The  limitations  in  the  two  lad:  cited  cafes  (  318  ) 
were  confined  to  veil  within  a  certain  num- 
ber of  months^  after  the  end  of  a  life  in  being* 
But  thefe  are  not  the  utmoft  limits  allowed 
for  executory  dcvifes,  for  the  courts  have 
gone  fo  far  as  to  admit  of  executory  devifes, 
limited,  to  veil  within  (he  compafs  of 
twenty-one  years,  after  the  period  of  a  life 
in  being. 

This  was  admitted  in  the  cafe  of  Baylor  v.   ,  ^^^  ^^^ 
Biddaly  where  a  man  having  only  one  fiftcr   *  £q-  Abr. 
and  heir,  who  had  ifTue  ^.  *and  afterwards  xaylorv.' 
married  B.y  by  whom  (he  had  iflfue  C.  and  D.,   BidJai. 
devifed  lands  to  his  fifter  until  C  Ihould  at-     '""^'  ^^^' 
tain  twenty -one,  and  after  C.  fliould  have  at* 
tained  that  age,  to  C.  and  his  heirs ;  and  if 
C.Jbould  die  before  twenty ^  one,  then  to  the  heirs 
of  the  body  of  B.  and  their  heirs,  as  they 
(hould  attain  their  rcfpeftive  ages  of  twenty- 
one.     Teftator  died,  C.  died  before  twenty- 
one, 
2 


7« 


♦Vid.  jRep. 
i9.Bora(loa's 
cafe.  Palm. 
132.  I  Bur- 
row 233.  and 
infra. 

Good  title  v, 
Whiiby. 


(  3^9  ) 
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one,  liring  B.y  afterwards B.  died)  Z>.  (either 
as  heir  of  C  in  whom  it  feems  the  fee  was 
vetted*)  or  as  heir  eftbe  body  of  B.  being  of 
age  after  the  death  of  B.  took  the  eftate  by 
way  of  executory  devife.     Here  we  fee  the 

heir  of  the  body  of  B.  could  not  take  till 
after  the  death  of  B.  for  neme  eft  b^eres  viven^ 
its,  and  fince  that  heir  of  the  body  of  B.  who 
(hould  attain  twenty-one^  might  not  have  been 
born  before  his  father^s  death,  and  the  eftate 
could  not  veft  in  him  till  his  age  of  twenty* 
one,  it  is  evident  the  eftate  might  pofllbly 
not  have  vetted  under  that  limitation  till 
twenry-one  years  after  the  period  of  a  life 
then  in  being. 


Caf.  Temp. 
Talb.  228. 
Stephens  «v. 
Stephens. 


Again,  where  the  tcftator  dcvifed  lands  to 
his  grandfon  PF.  and  his  heirs,  and  if  fF. 
Ihould  die  under  age,  then  to  his  grandfon  T. 
and  if  T.  (hould  die  under  age,  then  to  fuch 
other  fon  of  the  body  of  his  daughter  M.  S. 
by  his  fon-in-law  T.  S.  as  fhould  happen  to 
attain  his  age  of  twenty-one  years,  remainder 
over.  Teftator  died  leaving  two  grandfons 
fV.  and  T.  who  both  died  under  age,  after- 
wards another  fon  ^.  of  the  body  of  M.  S. 
by  y.  S.  was  born,  and  it  was  decreed  a  good 
executory  devife  to  this  after-born  fon  J.  if  he 
Ihould   attain  h!s  age  of  twenty-one  years. 

Thia 
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This  cafe  was  decided,  it  fecms,  upon  the  au- 
thority of  the  decifian  in  the  above  cited  cafe 
of  Taylor  v.  BUJal;  it  is  a  very  leading 
cafe,  involving  other  points  than  whatarifeoot 
of  the  above  ftate  of  it ;  for  which  I  fhall 
have  occafion  to  ftate  it  more  at  large  in  a  vide  fame 
fubfcquent  part  of  this  eflay,  whcrcthc  ground  "^®  *°^"' 
of  the  decifion  will  appear. 

In  the  preceding  cafe,  the  limitation  was 
not  conBned  to  veft  in  the  life-time  of  M.  S. 
or  T.  5.  for  they  might  both  die  leaving  a  fon 
quite  an  infant;  but  it  was  confrned  to  vefl:  (  320  ) 
at  the  infantas  age  of  twenty-one;  which 
muft  neceflarily  happen  within  twenty-one 
years  after  the  death  of  its  mother  Af.  S.  who 
was  then  in  being  (^). 

It  is  the  fame  in  regard  to  perfonal  eftatc.  Madox  v. 
For  where  the  tcftator  bequeathed  the  refidue  ^'p "^. .  ^  1 
of  his  perfonal  cftate  to  his  niece  /f.  for  life, 
and  after  her  death  the  intereft  to  be  applied 
for  the  maintenance  of  fuch  children  as  fhe 
fliould  have,  until  the  fons  attained  twenty- 
one,  and  ihe  daughters  eighteen  years  of  age, 
and  at  fuch  their  ages,  to  be  paid  their  por- 

(a)  Vid.  infra  4C9,   Stanhy  v.  Leigh  on  the  fame 
principle. 

tions, 
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tions,  and  for  want  of  Jucb  ijfue^  then  to  the 

children  of  S.    The  niece  died  without  iflue. 

and  it  was  contended  that  the  bequeft  orer 

CO  the  children  of  S.  was  too  remote  $  for  if 

the  words /cr  want  of  Jucb  iffke  (hould  figni  fy 

for  want  of  fuch  children  of  ^.  as  ihould 

attain  the  faid  ages,  yet  it  would  exceed  the 

rule  which  bad  confined  thefe  fort  of  bcquefts 

(efpecially  of  mere  perfonal  eftates)  to  lives 

in  being.     But  Lord  Chancellor  King  held  ic 

to  be  a  good  executory  devife,  and  cited  the 

MifTenborgh    c^fe  of  Majfenhurgb  v.  Afh^  where  the  like 

^  Vcm  2t4     executory  devifc  of  a  term  for  years  was  held 

257-.  304-        good(^), 

and  infra. 

And  vide  in-  " 


ins4 


t'!:?.'**'*  '^'         («)  So  in  a  modern  cafe  where  A.  dcvifed  to  B. 

his  fon  all  his  eftate  until  C.  (hould  attain  his  age 
of  twenty-two  years,  and  no  longer,  and  afterwards 
faid,  ium^  I  give  and  bequeath  unto  C«  all  my  mef- 
fuages  in  H.  and  T*  for  ever,  that  is,  if  he  have  a 
fon  or  Tons  who  (lull  attain  twenty-one,  but  if  my 
kinfman  6\  (hall  chance  to  die  without  fon  or  fons 
to  inherit,  my  will  is  that  the  fon  of  my  fon  £.  (hall 
inherit :  C.  took  an  eftate  in  fee^  at  twenty-two 
,  years  of  age,  fubjedl  to  be  defeated  by  an  executory 
devife  over,  which  was  not  confined  to  veft  on  the 
death  of  C  if  he  left  ifTue,  but  awaited  the  event 
of  that  ifTue  dying  under  twenty-one,  which  could 
not  be  decided  until  a  period  of  twenty-one  years 

after  a  life  in  being,    Heath  v.  Huith.     1  Bro.  Rip. 
Chan.  148. 

So 
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So  where  money  in  the  orphan's  fund  and  Caf.  Temp, 

bank  ftock  was  limited  by  the  teftator  in  truft  sabbarton  v. 

for  fuch  of  his  brother's  children  then  unborn  Sabbarton. 
as  (hould  attain  their  ages  of  twenty-one;  it     (  3*^  ) 
was  adjudged  a  good  executory  devife  (a). 

More 


(tf)  Aneftateby  way  of  executory  devife  may  be 
fo  limited,  as  that  its  taking  tStSt  or  not  may  de- 
pend upon  the  a£l  of  the  owi^er  of  the  fee,  which 
precedes  it :  as  where  H^.  by  will  devifed  his  eftates 
in  B.  except,  (sTr.  to  his  fon  F.  and  his  heirs,  &r. 
and  the  reft  of  his  eftates  to  his  fon  C.  and  his  heirs, 
(5*^.  And  if  either  F.  or  C.  (hould  die  without 
having  fettled  or  otherwife  difpofed  the  eftates  fo 
devifed,  or  without  leaving  iflue  of  his  or  their  re- 
ipe£live  body  or  bodies  lawfully  begotten,  or  having 
fuch  ifllie,  fuch  iflue  (hould  die  before  his  or  their  age 
or  ages  of  2i»  and  without  leaving  lawful  ifTue,  he 
willed  that  the  premiiTes  fo  given  to  fuch  of  his  font 
F»  and  C  fo  dying,  (hould  go,  and  be  gave  the 
fame  unto  the  furvivor  of  them,  his  heirs,  lie.  for 
ever;  and  if  the  furvivor  (hould  die  without liaving 
fettled  or  otherwife  difpofed  thereof,  or  of  the 
eftates  thereby  originally  devifed  to  him,  or,  ifu 
and  his  fon  fV.  (hould  then  be  dead  without  {(Tue, 
then  he  gave  fuch  of  the  faid  devifed  premiiTes  as 
fhould  not  have  been  fettled  or  difpofed  of  as  afore- 
faid,  unto  the  right  heirs  of  G.  then  deceafed,  in  fee* 
F.  died  without  ifTue,  C.  by  leafe  releafe  and  reco« 
VoL.  II.  G  very. 
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More  Inftances  of  the  cftablilbcd  limits  of 
executory  dcvifcs,  will  be  given  in  the  fequel 
of  this  effay,  in  the  cafe  of  the  Duke  6f  Nor- 
folk and  other  cafes  relating  to  the  linnitations 
of  terms  and  pcrfonal  eftates  in  tail,  ^c.  only 
I  (hall  obferve  in  this  place,  that  the  law  ap- 
pears to  be  now  fettled,  that  an  executory 
devife,  either  of  a  real  or  perfonaleftate,  which 
muft,  in  the  nature  of  the  limitation,  veft 
within  twenty-one  years  after  the  period  of  a 


vtryj  convened  part  of  the  eftatc  fo  limited  as  above- 
mentioned  to  /.  S,  in  fee,  and  then  died ;  after  which 
ff^.   died    without  iffuc.     And  the  queffion  was, 
whether  under  the  devifc  to  C.  and  the  conveyance 
by  him,  /.  S.   took  an  abfolute  and  indefeazable 
eftatc  of  inheritance   in  fee*fimple.     And  it  was 
held,  firft,  that  on  failure  of  the  firft  limitation, >tbe 
fecond  might  have  taken  effed,  as  an  executory  de- 
vife.     Secondly,   that  the  teftator   had   in  exprefs 
terms,  given  one  eftatc  to  one  fon  and  his  heirs,  and 
another  to  another  fon  and  his  heirs,   and  if  cither 
of  them  died,  without  having  fettled  or  difpofed  of 
his  eftates,   or  without  ifluc,  then  chat  it  (hould  go 
over  ;  that  this  was  a  lawful  intention  ;  and  that  C» 
having  fettled  and  difpofed  of  the  eftate  given  (o 
him,    had   thereby  defeated  the  limctation    over. 
Beachcroft  it  aP  v.  Broome^  4  Durnf.  tsT  Eafi's  Term 

Rep*  440. 

life 
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life  in  being,  is  good ;  and  this  appears  tot 
be  the  longed  period  yet  allowed  for  the  veft- 
ing  of  fuch  eUates  {a). 

And 


{a)  The  cafe  of  Ladt  Baronet,  againft  Hdlford 
Efquire  //  aP  3  Burr.  Rep.  141 6.  Sir  mU.  Blackjl. 
Rip.  4289   and  Amb.  479.  furniflies  ftrong  reafon 
for  eoncluding  that  any  attempt  to  exceed  the  bounds 
mentioned  by  lAt.Feamtj  would  be  refifted.  In  that 
cafe,  L.  by  his  will  devifed  his  manors,  &r.  to  four 
trufteesy  and  their  heirs,  and  likewife  all  his  leafe- 
hold,  copyhold,  and  perfonal  eftate,  to  be  laid  out 
in  Che  purchafe  of  land,   upon  truft,  and  to  the 
ufe  of  his  coufin  A.  in  ftrid  fettlement,  with  divers 
remainders  over.     And  a  claufe  was  inferted  in 
the  will,  '^  that  fo  often  as  ^nd  during  fuch  time  as 
^*the  perfon  who  for  the  time  being,  (in  cafe  the 
*<  teftator  had  not  otherwife  direded,)  would  have 
^*  been  intitled  in  pojfejfton  as  tenant  for  life,  or  te- 
*'  nant  in  tail,  fhould  be  under  the  age  of  twenty  ftx 
''years,  then  the  trudees  were  to  enter,  and  receive 
*'all  the  rents  and  profits  of  the  real,  andall  the  in- 
'*  tereft   and  produce  of  the   perfonal  edate;  out 
**  of  which  they  were  to  allow  for  the  maintenance 
*'  of  fuch  tenant  for  life  or  tenant  in  tail,  fums  par- 
*'  ticularly  fpecified  ;  and  all  the  rent  was  to  accumu* 
*'  late^  and  be  laid  out  in  the  purchafe  gf  land,  an(i 
^*  fettled  to  and  upon  the  fame  trufis  and  ufes."    J* 
married  and  died  leaving  a  fon,  who  exhibited  bi^ 
bill  in  Chancery,  to  be  let  into  the  pofTcflloit  of  the 

G  2  6ftate 
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And  here  we  may  alfo  remark^  that  the 

ground  upon  which  the  provifoe  in  the  cafe 

Vide  fapra      ^f  u^yj  y.  Carew,  above  cited,  was  admitted 

Lloyd  v/'^     to  take  cffcft ;   affords  us  an  inference^   that 

Carcw.  future 


ellate  at  the  age  of  twenty-one  ;  and  on  a  hearing 
beFore  Lord  Keeper  Henlejf,  a  cafe  was  ftated  for  the 
opinion  of  the  Court  of  King's  Bench,  and  thereon 
the  following  queftion  put.  Whether  the  heir  of 
the  furviving  truftee  did,  upon  the  birth  of  J.  take 
any  and  what  eftate  in  the  devifed  premifles  by  virtue 
of  the  faid  provifo  i  And  that  court  certified  that 
they  were  of  opinion  that  he  did  not  take  any  eftate 
in  the  prdmiiTes  devifed,  by  virtue  of  this  provifo.  On 
the  part  of  A.  it  was  contended  that  no  eftate  vefted 
in  the  truftees,  the  provifo  being  void,  whether  it 
meant  to  vefl  a  determinable  fee  iii  the  truftees,  or 
a  mere  chattel  intereft ;  becaufe  in  the  firft  cafe  it 
tended  to  a  perpetuity,  by  taking  away  the  power  of 
alienation,  five  years  longer  than  the  policy  of  the 
law  admitted  :  in  the  latter  cafe  it  had  the  fame  in* 
convenience,  and  was  in  derogation  of  the  legal 
powers  of  tenant  in  tail.  And  accordingly  the 
court  certified  that  the  heir  of  the  furviving  truflee 
did  not  take  any  eftate  in  the  premiifes,  under  this 
provifo. 

The  cafe  of  Phipps  verfus  Kelyngty  before  Lord 
Camden^    Mwdoy  20th   Julj^   '767>    and   which 

arofe 
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future  and  (hifcing  ufes,  and  other  fpringing 
and  executory  inter  efts,  which  are  not  remaio*^ 
ders,  are  to  be  confidered  as  fubjeft  to  the 


arofe  on  the  Dutchefs  of  Buckinghamjhire*s  wiU» 
furniihes  a  further  illoftration  of  the  bounds  and 
limits  of  fuch   executory    difpofitions.      In  that 
cafe  her  Grace  by  her  will,   gave  certain  leafehold 
eflates  to  her  fon  in  truft,  from  time  to   time, 
during  the  term  of  years  therein, .  to  lay  out  the 
yearly  profits,  in  the  purchafe  of  lands  of  inheri- 
tance, and  fetde  the  fame  to  the  ufe  of  PhifpSf 
during  his  lifi^  remainder  to  xhi  ufe  of  truftees^ 
to  preferve  contingent  remainders,   remainder   to 
the   firft  and  other  fons  of  Pbipps  fucceflively,  in 
tail  tnale,   with  feveral  remainders  over.     Phipps 
had  a  fon  who  attained  twenty-one  years  of  age. 
And  the  queftion  was,  to  what  extent,  in  point  of 
time,  the  accumulation,   and   invefting  the  rents, 
was    good  ?      And    Lord   Camien   decreed,    that 
the  truft  declared  by  the  will  of  accumulating  the 
rents  of  the  teafehold  eftates,   to  be  laid  out  in 
the  purchafe  of  lands,   to   be   fettled   as  therein 
direded,  ceafed,    and  became   void   on   the   faid 
fon  attaining  twenty  one  years  of  age ;   the  law 
not  permitting  a  leafehold  interett  to  be  fettled, 
uoaiienably,  beyond  the  time  of  the  iirft  unborn 
perfon  intitled  thereto,  bis  or  her  arriving  at  the 
age  of  21  years. 

G  3  fame 
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fame  limits  and  rcftri(fi:ions  as  executory  de- 
yifcs(^). 


{a)  At  the  conclufion  of  this  chapter,  Mr.  Ftarne 
)ias  cxpreficd  his  intention  to  introduce  iovt\t  cafes 
on  limitation^,  by  way  of  ccfler  pf^  and  other  cafes 
on  ufes,  in  addition  to  thofe  jjrhicb  he  has  ftated  ia 
Ihe  Eflay  on  Contingent  Remainders,  thelaft  edition^ 
page  4i2»  413'  ii>  furtherance  of  which  intention, 
I  fliali  fubmit  to  the  Reader  fome  obfervation}  on  the 
limits  and  reftridions  applicable  to  fhifting  ufes,  and 
other  fpringing  and  executory  interefts.  Springing, 
contingent,  or  fecpndary  ufes  differ  from  executory 
devifes,  in  that  there  mpft  be  a  perfon  feifed  to  fuch 
ufes  at  the  time  when  the  contingency  happens, 
elfe  they  never  can  be  executed  by  the  (latute  :  and, 
therefore,  if  the  eftate  of  the  feoffee  to  fuch  ufe  be 
dellroyed  by  alienation,  or  other  wife,  before  the 
contingency  arifes,  the  ufe  is  deftroyed  for  ever, 
whereas  by  an  executory  devife  the  freehold  itfelf  is 
transferred  to  the  future  devifee. 

Thefe  modifications  of  property  were  not  admiC- 
fible  in  the  rigor  and  (implicity  of  the  common  law, 
there  being  no  rule  more  clear,  than  that  a  freehold 
cannot  commence  infuturo^  and  that  there  can  be 
no  remainder  limited  after  a  fee  Ample  ;  but  the 
nature  of  things,  and  the  ncceiEty  of  commerce  be- 
tween  man  and  man,  at  a  very  early  period  of  hif- 
tory,  found  a  way  to  pafs  by  that  rule,  through  the 
medium  of  ufes  in  equity,  or  by  devife.  And  though 
xkt  Legiflature  afterwards  attempted  by  the  ftatute 

of 
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of  ufes  to  remit  the  common  law,  and  exclude  all  ~ 
poflibility of  contingent  ufes,  (See  Bacon* sLaxvTra£fs 
335, 340.)  the  various  neceflitles  of  mankind  in- 
duced the  judges,  after  the  ftatute,  to  allow  a  mor^ 
minute  and  complex  conflru£tion  upon  convey- 
ances to  ufes,  than  upon  others.  Hence  it  was 
adjudged,  that  the  ufe  need  not  always  be  executed 
the  inftant  the  conveyance  was  made,  but  that  the 
operation  of  the  -flatute  might  wait  until  a  ufe 
fhould  arife,  provided  the  fufpenfion  was  confined 
to  a  reafonable  period  of  time. 

And  fuch  future  ufe  may  be  introduced,  as  the 
firft  ufe  limited,  either  to  veft  at  a  certain  time,  as 
if,  when  attornments  were  in  ufe,  jf   had  made  a 
feoffment  in  fee  of  a  manor,  part  of  which  was  in 
leafe  for  years,  to  hold  to  the  feoffee  and  his  heirs^ 
to  the  ufe  of  the  feoffee  and  his  heirs,  upon  con- 
dition, that   the  feoffee  O^ould  pay  to  the  feofibr9 
within  ten  days   icooA  and,   if  be   failed,   then, 
to  the  ufe  of  the  feoffor  for  life,  the  remainder  to 
the  ufe  of  his  fon  in  tail,  and  the  money  had  not 
been  paid,  and  the  leflbr  hiid  attorned  within  ten 
days  to  the  feoffee^  the  fame  had  been  a  good  attorn- 
ment to  raife  the  fecqndary  ufes,   although  that  the 
firft  ufes  did  not  take  effcA.     For  the  condition  is 
not  annexed  to  the  eftate  of  the  land,  biit  to  the 
future  ufe  only.  Per  Dyer^  2  Leon.  Rep.  222.    So  if 
one  bargain  and  fell  to  the  ufe  of  another  Jhe  years 
bencej  this  is  a  good  future  ufe.  Per  Holt^  C.  J.     12 
Mod.  Rep.  39.     Or  fuch  future  ufe  may  be  made  to 
commence  on  a  given  event,   atf  an  uncertain  time, 
fis  by  a  feoffment  to  the  ufe  of  the  right  heirs  of  J.  ^. 

G /^  after 
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after  the  death  rf  J.  S.  Per  Hob  C.  J.  in  the  cafe 
of  Davis  znd  Speedy  12  Mod.  39.  So  where  one 
made  a  feofFment  to  the  ufe  of  feoffees  and  their 
heirs,  upon  condition  that,  if  he  did  not  pay 
10,000/.  within  fifteen  days  to  J9.  or  his  affigns^ 
then  they  (hould  (land  feifed  to  the  ufe  of  B.  and 
his  wife,  remainder, to  T.  their  fecond  fon  in  tail, 
with  drvers  remainders  over ;  the  moilejr  was  not 
paid,  and  it  was  held,  that  the  feoffment  was  good 
to  pafs  the  contingent  ufe.  Harwell  v.  LuWy  Metre 
Rep.  99. 

So  it  was  held  by  all  the  juflices  in  the  37th  and 
38th  of  ECzahetbi  that  where  A.  made  a  feoffment 
to  the  ufe  of  bimfelf  and  B.  his  mfc^thatjbould  h^. 
after  their  marriage,  and  of  the  heirs  of  their 
bodies,  and  then  J.  tooic  B.  to  wife,  that,  although 
the  hufband  was  feifed  in  fee  in  the  mean  time,  as 
in  truth  he  was,  yet  by  the  marriage,  the  new  ufe 
ihould  arife  and  veff,  if  there  wefe  no  ad  in  the 
mean  time  to  dedroy  the  future  ufe,  according  to 
the  limitation  of  the  ufe :  ahd  judgment  was  given 
accordingly.  Woedliffe  v.  Drurj^  37th  and  ^^xhElix. 
Cre.  Eliz.  439.  S.  C.  2  Rolls  Atr*  791,  PL  35.  gt 
vide  Smith  verf.  ff^arren^  41  Eliz.  Cro.  Bliz.  688. 

In  the  laft  cafe  the  name  of  the  intended  wife 
was  mentioned  in  the  feoffment,  and  the  limitation 
to  her  Was  future,  which  feems  to  make  a  difference. 
For  where  M.  levied  a  fine  to  the  ufe  of  him  and 
his  wife,  that  he  (hould  afterwards  happen  to  marry, 
by  whatever  name  (he  ihould  be  called,  during 
their  lives  and  the  life  of  the  furvivor  of  them,  with 
Remainders  over ;  and  afterwards  he  married  and 
2  died. 
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Jied,  and  his  wife  entered  on  the  land ;  it  was  held 
that  (he  took  nothing  by  the  feoffment,  for  that  the 
land  was  veiled  in  the  hufband  with  remainders  over. 
Mutton's  cafe,  Anderfon  42.  S.  C.  Dyer  274.  The 
reafon  feems  to  be,  that  (he  was  not  capable  at 
the  time  of  the  limitation  \  but  it  was  admit- 
ted, that  if  the  ufe  had  been  limited,  efpecially 
to  M.  until  he  took  a  wife,  and  then  to  the  ufe 
of  him  and  his  wife  for  their  lives,  the  fame  had 
been  a  good  ufe  to  the  wife ;  but  it  was  faid 
that,  in  the  principal  cafe,  the  ufe  was  rimited  to 
the  wife  in  prafgnti^  and  not  upon  a  contingent  | 
and  becaufe  the  wife  at  the  time  of  the  limitatioa 
was  not  capable,  (he  never  could  take  after.  Vid.  S. 
C.  2  Lion*  223*  But  Anderfon  in  his  Reports  fays, 
nota^  for  much  may  be  faid  on  both  fides,  ^c.  See 
S.  C«  Moore  96t 

Again,  where  A.  feifed  of  land  In  fee,  covenanted  > 

for  the  advancement  of  his  fon,  and  of  bis  name, 
bloody  and  pofterity,  to  ftand  feifed  to  the  ufe  of 
himfelf  for  life,  and  afterwards  to  the  ufe  of  his 
fon,  and  of  fuch  wife  as  he  (hould  marry,  and 
the  heirs  male  of  his  body  ;  the  father  died,  and 
afterwards  the  fon  took  a  wife ;  it  was  held  that 
the  wife  in  this  cafe  had  a  joint  eftate  with  her  huf- 
band,  to  them  and  ihe  heirs  male  of  the  body  of 

the  hufband ;  that  the  confideration  raifed  the  ufe 
to  the  wife  $  for  without  a  wife  he  could  not  have 
pofterity ;  and  the  el^ate  of  the  fon  (hould  fupport 
the  Contingent  Remainder  to  the  wife  until  the 
marriage,  and  then  the  eftate  of  the  fon  (hould 
change  from  an  eftate  tail  in  him  alom^  to  a  joint 

eftate. 


90  Gemral  ^alUies 

eftate,b]r  reafon  or»  the  ftatute  of  ufes,  which  vefted 
the  pofleffion  as  the  ufe  was^^and  the  ufe  was  in  this 
cafe  joint.  Jink.  8  CenuPh  52.  2V/».  sJac,  Curia 
Wariofum. 

Eftates  alfo  may  be  limited,  by  way  of  ufe  to 
arife  upon  a  ufe,  on  a  contingency  to  happen  in 
future,  and  thereby  a  fee  may  be  fet  upon  a  fee  $ 
inftances  of  this  kind  occur  in  our  books,  and  were 
admitted  in  courts  of  law  foon  after  the  ftatute  of 
ufes ;  this  is  proved  by  Mr.  Fearne^  in  his  eflay  on 
Contingent  Remainders,  laft  edition, pQgii^\%.  from 
Br$.  Abr.  tit.  Feoff.  aL  Ufes^  PL  30.  and  the  cafe  of 
Brimfcombi  verfus  Parker^  and  other  cafes  cited  alfo 
by  Mr.  Fiarne.  ibid.  413. 

And  in  Boftock'%  cafe,  Ley.  Rep.  56.  ^-  B.  father 
of  E.  B.  grandfather  of  R.  being  feifcd  in  fee  of 
a  mefluage  and  miil  and  other  hereditaments  in  J9* 
and  M.  and  alfo  of  another  meiTuage  with  a  cur- 
tilage in  B.  levied  a  fine  of  the  faid  hereditaments, 
with  others  (except  a  clofe  called  G.  C.)  to  the 
ufe  of  fF.  B.  for  life,  and  after  his  deceafe  to  the 
ufe  of  £.  B.  and  the  heirs  males  of  his  body,  on 
the  body  of  M.  his  wife  begotten,  with  other  re- 
mainders over  in  tail,  the  remainder  to  the  right 
heirs  of  £,  and  for  the  other  mefluages  and  certain 
lands  thereunto  belonging,  and  the  faid  clofe  called 
G.  C.  before  excepted,  to  the  ufe  of  E.  B.  for  life, 
remainder  to  the  ufe  of  the  heirs  male  of  the^  faid 
jB.  B.  on  the  body  of  the  faid  M.  begotten,  with 
other  remainders  in  tail,  remainder  over  in  fee  to 
^he  right  heirs  of  E.  B^   and  if  the  faid  E.  B. 

(bould 
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fhould  fortune  to  die  (living  the&id  JIf.)  that  then 
the  faid  fine  fhould  be  of  the  laft  nientiqned  ice£- 
fuage  ^nd  the  lands  thereunto  belonging,  or  there* 
with  occupied,  and  of  the  faid  dofe  called  G.  C. 
to  the  ufe  of  the  faid  M.  for  the  term  of  her  life, 
and  after  her  deceafe  to  the  ufes  aforefaid.  E.  B. 
died,  living  M.  and  B.  M,  the  grandfather.  Aad 
it  was  refolved  that  the  eftate  M.  was  entitled  to 
was  an  eftate  for  life  ia  the  laft  mentioned  mef«> ' 
iuage. 

We  may  obferve  in  the  cafes  abovt^-mentionedt 
that  the  contingencies  therein  are  all  limited  to  take 
efied  within  a  fliort  fpace  of  time,  or  the  compafs 
of  a  life  in  being.  But  no  cafe  has  as  yet  expre&ly 
fixed  the  ultimum  qucd  fit^  ^s  Lord  Nottingham  calls 
it,  or  the  utmoft  liq^itation  of  a  fee  upon  a  fee; 
the  objed,  therefore,  of  our  further  enijuiry  on  this 
head,  will  be,  to  endeavour  to  afcertaJH;  as  far  as 
may  be,  by  inference,  where  the  coyrts  yfxW  ftop 
giving  countenance  to  thcfe  modifications  qf  pro- 
perty. 

I  have  been  able  to  find  no  cafes  on  thele  future 
and  (hifting  ufes,  and  other  fpringing  and  executory 
interefts,  particularly  applicable  to  this  head  of  in- 
quiry, except  thofe  already  mentioned,  until  that  of 
JJsyd  and  Canw^  which  extended  the  limits  of  fuch 
ufes  to  a  life  in  being,  and  one  year  after  ;  and  the 
refolution  in  which  feems  to  have  been  founded  on 
the  opinion  thrown  out  on  this  fub}e£t  by  Lord  Not" 
tlngham  in  the  Duke  of  Norfolk^  cafe,  which  will  alfo 
be  found  infra  page  353,  and  which  opinion  his  Lord- 
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(hip  grounds    on    th^  dtcifton  in    the  cafes    of 
Hynde  and  Lyons^  and  Pills  and  Bmtmy  the  farmer 
of  which  is  reported  in  3  Leonards  Reports  page  b^^ 
and  the  latter  of  which   will   be  found   in   this 
EfTay  fuprapage  306.  and  both  of  which  are  adjudt* 
cations  upon  executory  devifes.  Lord  Nottingham  in 
his  argument  on  the  Duke  of  Norfoli*s  cafe,  reafoa« 
ing  from  the  principles  which  guide  contingent  anJ 
future  ufes,  to  thofe  which  ought  to  guide  the  trufts 
of  terms,  fixes  no  precife  boundary  to  the  time  at 
which  contingent  and  future  ufes  and  interefts  may 
be  limited  to  arife  ;  but  he  eftaUiOies  neverthtlefs  a 
criterion  for  afcertaining  it,  founded  on  found  fenfe 
and  reafon ;   namely  that  the  boundary  JheuU  be  tberr^ 
where  any  inconvenience  appears ;  his  Lordihip  fayi, 
that  wherever  there  is  a   tendency  to  a  perpetuity^ 
tx  any  inconvenience,  there  the  courts  (hould  ftopi 
and  he  contended  that  the  cafes  of  Hynde  and  Lyons^ 
and  Pells  and  Brown  had  decided,  that  there  was  no 
tendency  to  a  perpetuity  or  inconvenience  in  fufpend- 
ing  the  vefiing  of  contingent  or  fecondary  ufcs»  for 
as  a  great  length  of  time  as  had  been  permitted  in 
refped  of  the  vefting  of  an  executory  devife  in  thefe 
V         cafes.     And  this  reafoning  is  cle2Lrly  juft,  for  though 
there  is,  as  we  have  feen,  a  material  difference   in 
the  manner  in  which  contingent  fecondary  ufes  and 
eftates  take  there  rife  between  them  and  executory 
devifes,  yet  there  can  be  no  difference  in  refped  to 
their  influence  on  the  fubje£l  affeded  by  them ;  there 
can  be  no  mifchief  or  inconvenience  in  the  poft- 
poning  the  vefting  of  a  contingent  fecondary  ufe,  or 
Oiifting  or  fpringing  truft^  to  the  fame  period  as  that 
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to  which  the  law  permits  the  vefting  of  an  execii« 
tory  devife  to  be  poftponed.  That  period  which 
in  reUtioa  to  the  vefting  of  an  executory  devite 
has  no  tendency  to  a  perpetuity,  or  palpable  incon* 
veoience,  can  have  no  fuch  tendency  in  relation  to 
contingent  fecondary  ufes,  or  (hifting  or  fpring* 
ing  trufis  I  and  upon  thefe  grounds  Lord  N9tuwgham 
decided  in  the  cafe  of  the  Duke  of  N^rfiUj,  that  th« 
limitation  of  a  future  truft  of  a  term»  upon  the 
contingency  of  the  death  of  a  pcrfon  without  ifltie 
male»  in  the  life  of  another  perfon,  not  leaving  his 
wife  enfient  with  a  fon,  was  £0od  and  valid  ;  be* 
caufe  there  was  no  inconvenience  in  fuch  fettle- 
ment,  no  tendency  to  a  perpetuity  in  fuch  limita- 
tloni  no  rule  of  law  broken  by  fuch  a  convey* 
ance ;  for  it  could  not  be  fatd  that  a  limitation 
broke  any  rule  of  law,  itnlefs  there  was  a  tendency 
to  a  perpetuity,  or  a  palpable  inconvenience :  and 
though,  in  this  cafe,  the  decifion  was  made  on  the 
limitation  of  the  truft  of  a  term,  yet  being  made  ex- 
prefsly  on  the  ground,  that  fuch  limitation  of  the 
truft  of  an  inheritance  would  have  been  good,  which 
opinion  as  to  the  validity  of  the  truft  of  an  in- 
heritance, was  founded  on  the  cafe  of  Pel/s  and 
Brcwn  as  to  an  executory  devife,  this  cafe  of  the 
Duke  of  Norfolk'%  may  be  confidered  as  an  adjudi- 
cation in  parliament,  that  there  is  a  complete  an* 
alogy  between  executory  devifcs,  future  and  fhifcing 
ufes,  and  other  fpringing  and  executory  interefts 
in  real  and  perfonal  property,  in  rcfpCiSl  of  the  con- 
venience and  inconvenience  of  them  in  relation  to 
property  3  and  that  therefore  they  ought  all  to  be 
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conftrued  upon  the  fame  principles,  and  fabjed  to 
the  fame  limits  and  reftri^ons ;  and  that  fuch  fu- 
ture and  fhifting  ufet,  and  other  fpringing  and  exe- 
cutory interefts  are  good,  if  fo  framed  as  totake 
tScQt  within  the  compsfs  of  one  life  in  being. 
The  confcqucnce  of  which  will  be,  that  every  cafe 
on  the  limits  of  an  executory  devife,  may  be  con* 
fidered  as  an  authority  as  to  the  limits  of  future  and 
ihifting  ufes,  and  other  fpringing  and  executory 
interefts ;  and  every  cafe  on  future  and  (hifting  ufes 
and  other  fpringing  and  executory  interefts,  as  an 
authority  as  to  the  limits  of  executory  devifes* 

If  we  may  be  allowed  to  carry  the  analogy  be- 
tween executory  devifes  and  (hifting  or  executory 
ufes,  to  the  length  I  have  fuggefted  it  will  bear, 
the  cafes  of  Taylor  and  BiddU^  and  Sttphent  and 
Stephens^  fupra  318,  319.  may  be  confidered  as 
eftabiiChing  the  propofition,  that  fuch  contingent 
ufes  would  be  good,  though  not  limited  to  take 
effedi  until  twenty*one  years  after  the  period  of  a 
life  in  being. 

One  of  the  purpofes  to  which  ihefc  future,  fc- 
Condary  and  fhifcing  ufes  have  been  applied,  is, 
where  a  father  feifcd  of  two  cftates,  wilhes  to  keep 
them  in  diftinft  branches  of  his  family,  and,  for 
that  purpofe,  fettles  one  eftate  on  his  eldeft  fon  and 
his  iffue,  and  for  want  of  fuch  iflue,  oil.his  younger 
fons  fucceflively,  and  their  refpcaive  iflue,  and  fet- 
tles the  other  eftate  on  his  fccond  fon  and  his  i(fue, 
and  for  want  of  fuch  iflue,  on  his  younger  fonsre- 
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fpe^lively,  and  their  fucceflive  ifltie.  In  Aich  cafe, 
if  the  cldeft  fon  (hould  die  without  IfTue,  the  eftate 
limited  to  him  would,  if  nothing  more  were  done, 
defcend  to  the  fecond  Ton,  and  he  would  thereby 
become  poflefled  of  both  eftates,  which  would  mi« 
litate  againft  the  intention  of  the  father  :  but  here* 
in  order  to  eiFeduate  the  intention,  refort  is  had 
to  a  fhifting  or  fecondary  ufe,  or  fpringing  and 
executory  truft,  by  the  interpofition  of  which,  the 
ufe  limited  to  the  fecond  fonis,  by  condition  an« 
nexed,  made  to  ceafe,  and  a  new  ufe  raifed  to  the  ' 
third  or  other  fon. 

The  Duke  of  Norfolk's  cafe,  to  which  I  have  be- 
fore alluded,  and  which  will  be  found  in  the  con* 
text,  is  the  leading  cafe  upon  this  fubjecl;  and 
though  in  that  cafe  the  obje£l  is  effe<3ed  by  the 
trufl  of  a  term,  and  not  by  a  ufe,  yet,  arguing  from 
the  principle,  that  the  criterion  in  all  cafes  by  which 
we  are  to  judge  of  the  validity  of  fuch  (hifting  exe- 
cutory intereds,  is  their  tendency  or  non-tendency 
to  a  perpetuity,  or  palpable  inconvenience,  that  cafe 
furni(hes  the  principle  upon  which  all  cafes  of  this 
nature  mufl  be  decided. 

The  next  adjudication  I  have  met  with  on  this 
fubjeft,  and  which  regards  an  eftate  in  ^ee,  is  that 
of  Nicolk^gzxtiA  Shiffield^  and  others*  2  Brt.  Rep* 
Cban.  2 1 5.  which  arofe  on  a  truft.  In  this  cafe*  J. 
devifed  all  his  moiety  of  the  manor  of  if.  and  all  his 
meiTuage  called  G.  and  other  eftates  in  the  counties 
of  S,  and  C.  to  C.  and   D.  and  their  heirs,  to  the 
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u(e  of  bit  daughter  E.  for  her  life,  with  remainder 
to  the  ufeof  F.  third  fon  of  E.  for  life,  remainder 
to  truftees  to  fupport  Contingent  Remainders,  re» 
mainder  to  the  firft  and  other  fons  of  F.  fucceflively 
in  tail  male,  remainder  to  the  ufe  of  G.  (the  plain- 
tiff^s  father)  fourth  fon  of  E.  for  life,  remainder  to 
tniftees  to  fupport  Contingent  Remainders,  remain- 
der to  the  fird  and  other  fons  of  G.  fucceffiveiy  in 
tail  male,  remainder  to  H.  fifth  fon  of  E,  for  life,  re- 
mainder to  truftees  to  fupport  Contingent  Reofiain* 
ders,   remainder  to  the  firft  and  other  fons  of  the 
faid  //.  fucceffiveiy  in  tail  male,  remainder  to  his 
own  right  heirs. 

And  B.  by  his  will,  after  other  devifes  therein 
.  mentioned,  devifed  unto  truftees  all  his  freehold 
eftates  in  the  county  of  S.  or  elfewhere  in  the  king* 
dom  of  Gnat  Britain  (before  unbequeathed)  upon 
truft  to  receive  and  take  the  rents  and  profits 
thereof  to  pay  debts,  i^c.  in  aid  of  his  O.  eftates, 
if  they  fhould  not  be  fufHcient^  and  fubjed  thereto, 
and  to  the  payment  of  feveral  annuities,  to  pay  the 
overplus  rents  and  profits  of  the  faid  laft  mentioned 
eftates  unto  his  brother  G.  (the  plaintifPs  father 
before-mentioned)  for  and  during  the  term  of  fixty 
years,  if  he  (houid  fo  long  live  (fubjed  to  the  pro- 
vifo  therein-mentioned  relating  thereto),  and  from 
and  after  the  expiration  of  the  faid  term,  or  the  de» 
ceafe  of  the  faid  G.  which  fhould  firft  happen,  then 
he  (the  teftator  B.)  direded  that  his  truftees  and 
their  heirs,  fhould  {(and  feifed  of  his  faid  devifed 
meftuages,  t^c.  fubjed  and  charged  as  aforefaid,  to 
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the  ure  of  the  firft  Ton  of  the  body  of  the  faid  G. 
and  the  heirs  of  the  body  of  fuch  firft  fon  (fubjeflt         ^ 
to  the  provifo  therein  after  mentioned).     And  in 
default  of  fuch  iflue,  to  the  Ufe  of  the  fecond,  third, 
fourth,  and  all  aqd  every  the  fon  and  fons  of  the 
body  of  the  faid  G.  l^e.     And  in  default  of  fuch 
ifTue,  then  to  pay  the  overplus  rents  and  [Profits  of 
the  faid  premifles  to  his  brother  H.  for  and  during 
the  term  of  fifty  years,  if  he  (hould  fo  long  live^ 
(fubjeS  to  the  provifo  therein-after-mentioned,  re- 
lating thereto).     And  from  and  after  the  expiratiort 
of  that  term,  or  the  deceafe  of  the  faid  //.  which 
(hould  firft  happen,  then  he  di reded  that  his  faid 
truftees  ftiould  ftand  feifed  of  his  faid  devifed  mef- 
fuages,  l^c.   fubje£l  and  charged  as  aforefaid,  to  the 
ufe  of  the  firft  fon  of  the  body  of  the  faid  //.  to  be 
begotten,  and  the  heirs  of  the  body  of  fuch  firft  fon 
lawfully  ifTuing  (fubjed  as  aforefaid)  and  in  default 
of  fuch  ifTae  (fubjed  and  charged  as  aforefaid)   to 
the  ufe  of  the  fecond,  third,  fourth,  and  all  and 
every  other  fon  and  fons  of  the  faid  H.  to  be  b6* 
gotten,  He.     And  in  default  of  fuch  ifTue,   then 
to  pay  the  overplus  rents  and  profits  of  the  faid  pre- 
snifes  to  the  teftator's  brother  R.  for  and  during  the 
term  of  fifty  years,  if  he  fhopid  fo  long  live  (fubje£t 
to  the   provifo  aforefaidj  and  from  and  after  the 
expiration  of  that  term,  or  the  deceafe  of  his  faid 
brother  K.  which  fhould  firft  happen,  then  he  de- 
vifed that  his  trudees  (hould  (fubje6t  as  aforefaid) 
Hand  feifed  of  the  faid  devifed  premifTes,  to  the  ufe 
of  the  firft,  fecond,  third,   and  fourth  fons  of  the 
body  of  the  faid  it.  begotten  or  to  be  begotten,  iffc* 
with  other  rcmsiindcrs  over;  provided  always*  and 
Vol.  II.  H  his 
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bU  exprcfi  will  and  meaning  was,  in  cafe  his  (kid 
brother  //•  or  the  heirs  of  his  bo<!yt  or  bis  faid  bro* 
iher  R.  or  the  heirs  of  his  body,  fliould  become 
feifed  of  the  eftates  of  which  his  late  grand^itber 
J.  died  feifed»  either  by  virtue  of  or  under  his  will» 
or  by  any  other  ways  or  means  whatfoever,  that  tbm 
4mi  from  thenceforth^  the  trufts  thereby  declared 
of  the  laft  devifed  meffiiages,  f^e.   for  the  ufe  and 
benefit  of  fuch  ftrfon  and  perfons  as  Jhould  fo  be* 
come  feifed,  flHuU^  from  the  time  of  his^  her,  or 
their  becoming  fo  feifed,  aafi  detirmim  and  heetmie 
abfiluUfy  void  i  and  his  (the  teftator's  truftees)and 
their  heirs  (hould   immediately   afterwards  ftand 
feifed  of  his  laft  devifed  mefliiages,  l^c,  to  and  for  the 
ufi  and  bifiifit  $f  th$  ptr/$n  orperftns  mxt  in  rtmqindir^ 
by  virtue  of  that  his  wil^  and  in  fuch  and  the  like 
manner  as  he,  (he  or  they  would  be  intitled  thereto, 
in  cafe  the  perfon  or  perfons,  fo  feifed  of  his  grand- 
father's eftates,  was  or  were  aAaally  dead,   aay 
thing  therein  contained  to  the  contrary  notwith* 
(landing. 

The  teftator  B.  died  in  17829  and  his  trnfteet 
thereupon  took  poiTeffion  of  his  eftates,  paid  his 
debts,  and  were  feifed  thereof  to  the  ufe  of  //•  for 
the  term  of  fixty  years,  if  he  (hould  fo  long  live. 

The  tefbtor  J.  the  grandfather  of  the  teftator 
B.  died  in  1765,  and  by  virtue  of  his  will  £•  his 
daughter  entered  upon  the  eftate  devifed  to  her  for 
her  life;  (he died  in  17859  and  F.  third  fon  of  B* 
the  fecond  devifee  in  the  will  of  A.  (having  died  ia 
ll^Z^)  ^*  fourth  fon  of  E.  the  father  of  the  plain- 
tiff became  entitled  for  life  to  the  eftates  devifed 
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by  jf.  Upon  G/s  coming  into  poflei&ony  HT.  G.  hit 
iba  filed  his  billj  infifting  that  G.  being  m 
pofleffion  of  the  eftate,  devifed  by  J.  his  (G.*%) 
intereft  in  the  eftate  devifed  by  B.  was  deter*, 
minedi  and  that  ff^.  G.  as  being  thi  mxt  fir» 
foH  in  remaindir  in  j8/s  will  was  become  iota** 
tied  to  that  eftate*  And  one  queftion  was,'  whe- 
ther the  provifo  for  that  purpofe  was  good  \  It  was 
contended  on  behalf  of  G.  that  it  was  illegal,  ao4 
tended  to  render  the  eftate  unalieoable«  longer  than 
the  rules  of  law  would  permit.  Stdpir  curiam^  there 
is  no  doubt  with  refped  to  the  validity  of  the  pro* 
vifo;  feveral  eftates  are  held  under  fimilar  limi« 
tations.  No  rule  of  law  is  contradided  by  it.  And 
if  no  recovery  was  fuflFered,  it  might  take  place  at 
any  difiance  of  time. 

The  cafe  of  Htneage  and  Heneage^  4  Term  Rg^ 
ports  13.  involves  a  fimilar  decifion  on  a  fhifdng 
ufe.  That  cafe  arofs  upon  a  queftion  referved  for 
the  opinion  of  the  court  on  an  ejedmcnt  for  lands 
in  the  county  of  L.  and  it  was  ftated,  that  T.  H. 
deceafed  (the  late  grandfather  of  the  leflbr  of  the 
plaintiff  in  ejeAment)  by  his  will  dated  in  17351 
devifed  the  fame  to  his  brother  G.  H.  and  to  f^.  T. 
and  their  heirs,  &r.  io  truft,  as  to  part  of  the  pre* 
miflet,  to  the  ufe  of  his  wife  C.  H^  for  life,  remain- 
der to  truftees  for  a  term  upon  certain  tnifts,  which 
never  took  effed,  and  which  term  had  been  furren- 
dered  by  the  truftecsi  remainder  as  to  the  part  devifed 
to  C.  H*  as  well  as  to  the  parts  whereof  no  ufe 
was  therein  before  limited,  to  the  ufe  of  his  foa 
G.  F.  H.  by  his  firft  wife  for  life,  remainder  to  the 
ufe  of  the  iaid  G.  H.  and  IV.  T.  and  their  heirs 
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during  tbi  life  of  the  faid  G.  F.  H.  in  truft  to  pre- 
ferve  contingent  ufes,  and  eft&tes  therein  after  li- 
mited;  neverthelefs   to  permit  the  faid  G.  jF.  i/.  t9 
receive  the  rents,  ^c,  during  his  life,  remainder  to  the 
ufe  of  the  firft  and  other  font  of  G.  F.  H,  fuccefiively 
in  tail  male,  remainder  to  the  ufe  of  thedevifor't  Ton 
7*.  H.   by  his  then  wife  for  life,   remainder   to  the 
fird  and  other  fons  of  the  faid  T.H.  (the  fon)  Aic* 
ceflivcly  in   tail  male,  remainder  to  the  ufe  of  the 
devifor's  thirds  and  other  fons   fucceflively  in  tail 
male,  remainder  to  the  devifor's  right  heirs  in  fee. 
In  which*  will  was  contained  the  following  provifo, 
*' provided  always  and  my  will  is  exprefsly,  that  in 
cafe  it  (hall  happen  that  my  fon  G.  F.  //•  or  any 
fon  or  fons  of  his,  to  whom  the  faid  manors,  l^c. 
herein^before-mentioned,   are  limited  as   aforefaid, 
ihall  ever  inherit  or  take  by  defcent,  or  by  any  gift, 
grant,  or  devife,  or  otherwife  become  feifed  in  pof- 
feilion  for  his  or  their  life,  or  lives,  or  for  any  greater 
eftate,  of  the  whole  or  b  much  of  the  real  eftate  of 
my  faid  brother  G.  //.,  as  (ball  exceed  the  yearly 
vdue  of  the  cftate  by  this  my  will  limited   in    ufe 
to  him  and  them  by  loo/.  by  the  year,  that  then, 
and  from  fuch  time  as  my  faid  fon  G.  F.  H.  or  any 
fon,  or  fons  of  his,  (hall  fo  inherit  or  take  by  defcent,' 
gifti  grant  or  devife,  or  ocherwife  become  feifed  ia 
poiTeflion  of  fuch  or  fo  much  of  the  faid  real  eftate 
of  my  faid  brother  G.  H.  as  aforefaid,  for  the  term 
of  his  or  their  natural  Ufe,  or  lives,  or  of  any  greater 
eftate,  all  and  every  the  ufe  and  ufes,  limitations 
and  eftates,  herein-before  created  and   declared  of 
and  concerning  the  faid  manors,  ^c,  herein  before 
mentioned  to,  and  for,  or  in  favour  of  my  faid  fon  G. 
F.  H.  or  any  fon  or  foris  of  his^  fo  coming  into  pofr 
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fefTion  of  fuchand  fo  much  of  my  faid  brother's  tRztts 
as  aforefaidy  (hall  ceafc,  determine  and  be  utterly 
void;  and  in  fuch  cafe  my  will  and  meaning  is,  that 
the  next  in  remainder,  according  to  the  ufes  of  this 
my  will,  (hall  fucceed  to,  and  have  and  enjoy  my  faid 

» 

cilate  hereby  devifed,  as  ifmyfaidfon  G.  F,  H*  trany 
fuch  fen  or  forts  of  his  was  or  Win  refptSiively  dead  '^  any 
thing  herein-before  contained  to  the  contrary  there- 
of ill  any  wife  notwithftaoding." 

T.  H.  (the  devifor)  died  in   174O,  leaving  the 
faid  C  H.  fince  alfo  dead,  his  widow,  and  G.  F.  H* 
hiseldeflr  fon  and  heir  at  law  hrm  furviving;  where- 
upon G.  F.  H,  entered   upon  the  premiffes  limited 
to  him  for  his  life,  except  fuch  part  as  was  limited  to 
C.  if.  and  on  C.  ///s  death  in  1766,  G.  F.  H.  en- 
•tered  upon  the  refidue,  and  continued  in  poflefion 
till  his  death  in  1782.  G,  H.  (the  devifor's  brother) 
who  was  alfo  feifed  in  fee  of  feveral  manors^  &r« 
by  his  will  dated  in  17511  devifed  the  fame  to  the 
ufe  of  his  nephew  the  faid  G.  F.  H,  for  life,  remain* 
der  to  his  firft  and  other  foos  fucceffively  in  tail  male^ 
with  divers  remainders  over,  and  with  the  reverfion 
to  his  own  right  heirs  j  and  died  in  1753,  on  which 
his  nephew  G.  F.  H.  entered  upon  the  premifies 
devifed  to  him  by  his  uncle's  will,  and  which  ex- 
ceeded the  yearly  value  of  the  eftates  above  limic-^ 
ed  to  him  for  life  by  bis  father's  will  by  one  bua»* 
dre4  pounds,  and  upwards   by  the  yeaj^  and  coii«- 
tinued  in  poileffion  till  178^,  when  he  tfied  leaving- 
liTue  of  bis  body  the  defendant  his  eldcft  fon  and 
beir,  and  the  leiTor  of  tbe  plaintiff  his  fecood  foD| 
in  tbe  death  of  G.  H.  the  ancle,  G.  F.  H.  had  no 
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fon.  Thedefendant  was  born  in  December  1768,  and 
the  leflbr  of  the  plaintiiF  in  I77i>   G.F.H.  bad 
alfo  a  fon  named   G.B.H.^  who  was  born   on 
the  I7ih  day  of  March  17^8,  and  died  the  loth  daj 
of  May  following,  before  the  birth  of  the  defen- 
dant.    T.  H.  (the  fon  of  the  teftator  T.  H.  named 
in  his  will)  died  unmarried  and  without  iiTue  on  the 
a7th  day  of  February  1751*  in  the  life-time  of  the 
faid  G.  H.  and  the  devifor  7*.  H.  had  no  third  or 
other  fon.  The  ultimate  limitation  in  the  will  of  the 
faid  T  H.  to  his  right  heirs  was  vefted  in  G.  F.  H. 
us  hcif  of  his  father  T.  H.  at  the  time  of  the  death 
of  the  faid  G.  H.  the  uncle.  Upon  the  death  of  the 
(aid  G.  F.  H.  the  defendant,  his  eldeft  fon,  took  bj 
devife,  and  became  and  was  then  feifed  in  poileffioo 
in  tail  male  of  the  eftatc  of  G.  H.  (the  brother  of 
the  firft   devifor   71 HJ   under  the  will  of  G.  H. 
ud  which  eflate  of  G.H.  exceeded  the  yearly  value 
of  the  eftate  devifed  by  the  will  of  T.H.   by  one 
hundred  pounds  by  the  year,  and  upwards.     Upon 
the  death  of  G.  F.  H.  the  defendant  entered  upon 
the  premifles  in  queftion,  and  was  then  in  poilefEon 
llKireof  and  never  had  any  iflue  of  his  body. 

No  doubt  feems  to  have  hten  entertained  in  tbil 
cafe,  as  to  the  validity  of  the  proviso  Sot  Ibiftiiig 
the  ttfes  on  the  contingency  of  the  acquifitioa  of 
an  eftate  of  the  amount  fuggefled  in  the  will,  but 
the  main  queftton  agitated  was,  whether,  as  the  par* 
ticular  eftate  of  G.  F.  H.  determined  beiore  he  had 
ft  fon  capable  of  taking  as  next  in  remainder  ac- 
cording to  the  ufes  of  the  will,  the  fubfequent  limit- 
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ationi  did  not  OiU  for  want  of  ^ui  cftate  to  fiipporc 
tbem  ?  And  it  wa$  contended  for  the  defendant 
that  the  event  which  determined  the  particular  eftacs 
of  G*  F.  H.  aUb  determined  the  fubfequent  limiu«» 
lions  expedant  upon  it,  no  perfon  being  then  in 
ijfk  to  takci  and  that  confequently  the  defendant 
was  entitled  as  heir  at  law  to  the  devifor,  his  grand* 
father^  The  limitation  to  the  truftees  to  preferve 
Contingent  Remainders  could  not^  it  was  faid,  vary 
this  cafe  in  favour  of  the  plaintiffs,  becaufe  their 
right  of  entry  was  only  for  a  particular  purpqfe, 
namely  to  receive  the  rents  and  profits,  and  tO'  pay 
them  over  to  G.  F.  H*  but  on  the  event  of  the  un* 
de's  death,  and  G.  F.  H.'%  fucceeding  to  his  eftate, 
his  right  to  thefe  rents  and  profits  ceafed  by  virtue 
of  the  provifo  in  his  father's  will.;  that,  if  the  limi- 
tation to  the  truftees  had  given  tbem  a  right  of  entry 
/pr  allpurpofis  during  G.  F.  H/t  life,  or,  as  in  the 
cafe  of  Nicbol/s  v.  Sbeffigld^  fifprHf  a  right  of  entry 
/§r  tbi  bintfit  of  ibe  pirfin  next  in  remainder,  the 
fubfequent  remainders  might  have  been  fupported  : 
But  here  the  devife  to  them  was  for  a  particular 
purpofe  only,  which  purpofe  was  at  an  end  before 
the  birch  of  a  fon  of  G.  F.  H, ;  for  the  event  of  G. 
F.  H.*%  fucceeding  to  his  uncle's  eftate  was  to  have 
the  fame  effeA  as  his  death.  That  fuppofing  G.  F. 
H.  had  had  a  fon  born  before  the  death  of  his  uncle, 
fuch  fon  would  have  been  intitlcd  to  uke  under 
theexprefs  words  of  the  provifo;  then  if  fuch  fon 
would  have  had  a  right  of  entry,  the  tniftees  would 
have  none ;  but  if  they  had  any  right  of  entry  under 
the  provifo  for  the  benefit  of  the  perfon  next  entitled, 
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Aich  right  was  inconfiflenc  with  the  eftate  before  gl^ 
yen  to  them ;  for  the  Itmitationto  them  was  only  iif 
truft  to  receive  the  rentt  and  pay  them  to  G.  F.  Hf 
and  yet  under  the  provifo  G.  F.  H*  was  not  inticled 
to  receive  them.  That  if  G.  F.  H.  had  had  a  fon  be* 
fore  the  uncle's  death,  that  fon  was  to  take  by  the 
provifo  as  if  the  father  were  dead;  but  if  the  truf- 
tees  had  a  right  to  enter,  they  could  only  have  en- 
tered to  receive  the  rents  and  profits,  and  for  the  ufe 
of  the  father ;  either  therefore  the  truftees  could 
not  entCr  at  all,  or  if  they  could,  their  right  of 
entry  was  (in  the  event  which  happened)  inconfift. 
ent  with  the  truft.     That  the  court  by  determin- 
ing  in  favour  of  the  heir  at  law,  would  not  defeat 
the  intenition  of  the  teftator  3  for  that  had  been  fruf- 
trated  already  by  the  event  of  the  uncle^s  furviving 
bis  nephew,  and  dying  before  G/F.  H*  had  a  fon; 
but   if  it  were  even  ncceflfary  to  decide  contrary 
to  the  devifor's  intention,  ftJl  as  he  had  not  guarded 
againft  this  event,  which  he  might  have  done  by  a 
provifo  fimilar  to  that  \n  the  cafe  of  Nickol/s  and 
Skiffield^  the  heir  at  law  had  a  right  to  take  advantage 
pf  thatdefea.     Sed ptr  Lord  Kenyn  C.  J:  This  is 
one  of  thofe  cafes  on  which  it  is  impo/Tible  to  raife 
any  doubt.  The  general  outline  of  the  will,  ftripped 
of  technical  terms,  is  this ;   the  devifor  who  was  a 
younger  brother  left  his  eiiate  to  bis  eldeft  fon  for 
life,  remainder  to   truftees  to  preferve  contingent 
remainders,  remainder  to  his  firfl  and  other  fons  in. 
tail,  with  a  provifo,  that,  if  the  larger  eftate  fhould 
dcfcend  from  the  elder  branch   of  the  family  to  his 
^deit  fon,  his  own  eftate  (bould  go  to  the  younger 
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branch  of  his  family:  that  event  did  happen,  the 

• 

uncle's  eftate  defcended  to  the  devifor's  eldeft  fon« 
The  argument  now  ufed  (his  lordQiipTaid)  is,  that 
fTotvrithflanditig  fuch  may  have  been  the  devifor*t 
intention,  he  had  not  ufed  proper  limitations  to  give 
eiFe£^  to  it ;  and  the  objedion  is  that,  the  particular 
eftate  having  been  determined  before  the  contin^ 
gent  limitations  could  take  efFed,  thefe  limitations 
were  defeated,  but  that  objeQTon  depended  upoa 
the  not  giving  etk&  to  one  of  the  moft  important 
limitations  in  the  will,  namely  that  to  the  truflees  to 
preferve  contingent  remainders,  during  the  life  of 
G.  F.  H.     Thefe  are  the  common  words  inferted 
in  every  limitation  of  this  kind;  and  there  is  no- 
thing in  this  will  to  induce  us  to  imagine  that  the 
devifor  intended  that  the  eilate  limited  to  the  truf- 
tees  ihould  not  continue  during  the  whole  natural 
Kfe  of  his  eldeft  fon  ;  unlefs  therefore  the  defendant 
can  obliterate  thefe  words  from  the  will,  orihew 
that  they  cannot  have  any  effeA,  there  is  an  end  of 
his  claim;  but  moft  unqueftionably  their  eftate  did 
fontinue  during  the  eldeft  fon-s  life.     It  is  not  ncr 
ceflary  here  to  decide  who  was  entitled  to  the  rents 
and  profits  after  G.  F.  H.  facceeded  to  his  uncle's 
eftate  and  before  he  had  ^  fon  born  :  it  is  fufficienC 
for  the  determination  of  this  cafe  that  the  truftees 
had  a  right  of  entry  during  the  whole  of  G.  F.  H.*% 
life,  and  were  to  receive  the  rents  and  profits  for  the 
fame  purpofe.     And  BuUer  and  Grofe  Juftices  were 
pf  the  fame  o\yinion^Jjhhurfi\mti%  abfent. 

Itisobfervable  thatin  cafes  of  this  nature  tbewords 
f  ^  (he  next  perfon  in  remainder'^  to  whom  the  eftate 
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pt  which  the  life  omCbm  h  limited*  are  €0iiftni«4  m 
denoting  the  perfon  on  whom  that  eftate  would 
derolve  by  defcent  or  otberwife*  on  the  death  of  the 
perfon  then  feifcd  or  poiTclTed  thereof*  and  sot  die 
perfon  deferibed  in  the  inftrument  to  take  ai  next 
in  remainder  by  purchafe. 

This  was  determined  in  the  above  mentioned  caft 
of  NitboUs  againft  ShiffiiU^  the  fecond  queftioa  in 
which  was,  whether  R.  the  brother  or  the  fon  of 
H,  the  then  tenant,  was  intitled  to  the  eftate,  the 
life  of  which  ihifted  f  And  the  Mafter  of  the  Rolls 
was  clearly  of  opinion,  that*  in  the  event  which  had 
ha^ppened,  the  fon  of  H.  who  was  next  in  defcent* 
and  not  R»  the  brother,  who  was  next  in  the  limi- 
tatiooj  to  take  by  way  of  remainder*  was  entitled 
to  an  eftatc  tail  in  pofielSon*  in  the  premises*  de- 
vifed  by  JS's  will,  fubjed  to  the  charges  ;  for  the 
claufe  only  defeated  the  eftate  of  the  perfon  coming 
into  poiTeflion  of  fo  much  of  fi's  eftate  as  was  men- 
tioned in  the  will,  and  could  not  defeat  the  eftate  of 
any  one  of  his  (Af's)  fons  not  fo  coming  into  pof* 
fcffion. 

The  reader  will  no  doubt  have  obferved,  that  in 
the  preceding  cafes  of  NicboUs  and  SbiffiiUf  and 
Htneagi  and  Heneage^  the  events  upon  which  the 
cftates  were  to  fliifr,  were  not  confined  to  any  par* 
ticular  period  of  time*  as  a  life  in  being  or  twenty- 
one  years  afiter*  as  in  the  cafe  of  Loyi  and  CanWf 
and  other  cafes  before  mentioned.  This  circum* 
ftance  would  have  rendered  thefe  uies  void,  had  there 
not  been  another  circumftance  in  the  nature  of  thofe 

cafes* 
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cares,  that  rendered  the  efFeA  of  the  proTifoet  ca- 
pable of  being  barred  or  deftroyed  within  or  at  the 
end  of  twenty-one  years  after  the  expiration  of  the 
firft  life  ;  for  the  inconvenience  of  perpetuities,  is 
the  reafon  for  confining  executory  limitations  and 
future  ufes,  to  thoTe  bounds ;  and  limitations  of  the 
prefent  fort  are  of  that  kind,  and  equally  tend  to 
create  perpetuities,  and  are  therefore  equally  to  be 
guarded  againft  and  retrained  within  the  very  fame 
limits.  But  the  eflfed  of  any  limitation  or  provifoe 
Sn  refpe£l  to  creating  a  perpetuity  ceafeth,  where 
fuch  limitation  or  provifo  is  made  fubjed  to  the 
power  of  the  perfon  on  whofe  eftate  it  is  to  operate ; 
and  the  moment  it  becomes  capable  of  being  barred 
or  deftroyed  by  him,  it  can  no  longer  be  faid  to  tend 
to  a  perpetuity,  any  more  than  an  eftate  tail 
with  remainder  over  does,  which  eftate  and  the  re- 
mainders over  are  capable  of  being  barred  by  the 
tenant  in  uil. 

But  it  is  eftabliflied  beyond  difpute  at  this  day, 
that  all  collateral  and  conditional  limitations,  and 
proyiibes  annexed  to  an  eftate  tail,  may  be  barred 
by  a  common  recovery  of  tenant  in  tail,  fuSered 
before  the  condition  or  event  happens,  in  which 
the  provifo  or  conditionaf  limitation  is  to  take 
effedl.  Now  the  fons  in  the  above  cafes  take  eftates 
tail  in  the  lands  to  which  the  above  provifoes  are 
annexed,  therefore  a  recovery  fuftered  by  any  foh, 
then  tenant  in  tail  in  pofielTion  of  thefe  lands,  be- 
fore the  accefs  of  the  eftate  firft  limited,  would  bar 
and  deftroy  the  effeA  of  the  provifoes,  and  prevent  . 

the 
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the  eftates  from  going  from  the  then  poflcflbr  to  the 
next  in  remainder,  when  fuch  acceflion  afterwards 
happens.  And  any  fuch  Ton  might  fuSer  a  recovery 
immediately  after  his  attaining  twenty-one  years  of 
age,  and  even  the  youngeft  Ton,  fuppofing  the  firft 
taker  in  fuch  cafe  to  be  twenty,  mult  attain  that 
age  within  twenty-one  years  after  the  jeath  of  hrs 
father,  whofe  life  was  in  being  at  the  time  when 
the  will  takes  tfft&*  Confcquently,  the  cfFedl  of 
the  provifo  in  thefe  cafes  could  not  continue  anj 
longer  fo  in  force  as  to  bie 'incapable  of  being  bar- 
red, beyond  the  period  of  a  life  in  being,  and  twenty- 
one  years  after:  becaofe  within  that  period  it  muft 
be  in  the  power  of  fome  perfon  in  pofieflion  to  bar 
the  conditional  limitations  over,  and  though  he 
Ibould  not  ufe  this  power,  ftill  ts  he  poflTefles  it, 
'  the  limitation,  which  is  fubje&  to  it,  is,  thenceforth 
no  more  a  perpetuity,  than  a  remainder  after  ati 
eftate  tail  is,  when  the  tenant  in  tail  does  not  zA  fo 
as  to  bar  it.  And  therefore  fuch  provifoe,  fo  long  as 
it  continues  rn  force,  unbarred  by  a  recovery  of  any 
tenant  in  tail,  may  operate  tctUs  quoties^  that  is, 
upon  evjsry  fiich  union  of  the  eftate  in  any  perfons 
cxprefledin  the  provifoes. 

Another  purpofe  to  which  (hifting  or  fecondary 
ufes,  taking^  efFedl  by  way  of  cefler  may  be  applied, 
is,  to  fecure  the  purchafer  of  an  eftate  agatnft  in- 
terruption in  the  enjoyment  of  it,  or  to  indemnify 
him  from  lofs  thereby. 

And  in  fuch  cafe  it  feems,  the  benefit  of  the  conr 
dition  or  fhifting  ufe  ivill  not  pafs  to  the  affignee  of 
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the  proteded  eftate,  fo  as  to  enable  him  to  take 
advantage  of  it  by  entry. 

s 

The  cafe  of  the  earl  of  Kent  verfus  Seward  and 
Stott^  Cro.  Car.  35S,  furniflies  an  ioftance  of  this  fort. 

There  F,  B.  feifed  in  fee  of  the  manor  of  K.  in 
the  county  of  N.  and  of  the  manor  of  A.  by  fine, 
41  Eliz.  conveyed  the  faid  two  manors  to  G.  earl 
of  S.  and  his  wife,  to  the  ufcs  folio  wing/ v/z.  of  the 
manor  of  AT.  to  theufe  of  them,  their  heirs  and  afligns, 
and  of  the  manor  of  A.  to  the  ufe  of  the  wife  of 
y.  B.  for  her  life,  and  after  to  the  ufe  of  the  heirs 
of  F.  B,  until  y.  his  wife  (hould  evfd  and  expel  the 
faid  earl  and  countefs,  their  heirs  or  affigns,  their 
farmers,  tenants,  or  lefiees,  of  or  from  the  manor 
of  K.  or  any  parcel  thereof,  and,  after  fuch  evic- 
tion, then  to  the  ufe  of  the  faid  eail  and  his  wife, 
their  heirs  and  afllgns,  until  they  (bould  be  fsttif- 
fied  with  the  profit^  for  their  lofs.  F.  B.  by  Ane, 
conveyed  the  manor  of  jf*  to  R.  to  the  ufe  of  him  • 
his  heirs  and  a{Cgns.  The  ear)  of  S,  afterwards 
by  fine  conveyed  the  manor  of  K.  to  the  ufe  of  the 
earl  of  K.  and  his  wife,  and  their  heirs;  then  R. 
dcvifed  the  manor  of  J,  to  F.  IV.  and  to  others  for 
a  thoufand  years,  and  afterwards  died  feifed  of  the 
faid  manor  of  A.  Then  F.  B.  died,  after  whofe 
death,  his  wife,  the  faid  J.  evifled  from  the  earl  of 
IL  in  dojirer,  parcel  of  the  manor  oi  K.  and  entered. 
Upon  which  the  earl  of  K,  entered  into  the  manor 
of  J.  upon  the  af&gnees  of  the  faid  term,  who  re- 
entered. Whereupon  the  earl  of  K.  brought  an 
adion  of  trefpafs,  and  whether  his  entry  was  law- 
ful 
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ful  was  the  queftion  I  And  after  feveral  argoments^ 
it  was  adjudged  for  the  defendants,  that  the  entry 
of  the  earl  was  not  lawful.     And  the  main  queftion 
was,  whether  the  liitiitation  of  the  manor  of  ^. 
being  to  the  ufe  of  the  wife  of  F.  B.  for  her  life,  and 
afterwards   to  the  ufe  of  the  right  heirs  of  F.  B» 
until  his  wife  (hould  evid  the  ear)  ofSf  and  hiavFife^ 
their  heirs  and  affigns,  their  faitners  or  tenants^  of 
or  from  the  manor  of  K.  or  any  part  thereof^  and 
then  to  the  ufe  of  the  faid  earl  of  S.  and  his  wife, 
their  heirs  and  affigns,  (and  he  by«fine  conveying  the 
manor  of  K.  to  the  earl  of  K,  and  his  heirs  and  af* 
ligns)  the  earl  of  K.  as  affignee,  (hould  take  the 
benefit  thereof?  And  on  this  point  all  the  juftices 
unanimoufly  refolvcd,  that  he,  as  aflignee,  might 
not  enter,  but  that  the  ufe  upon  the  evidion,  ought 
firft  to  veft  in  the  earl  of  S.  and  his  heirs ;  and 
that  this  conveyance  before  the  evifiion,  could  not 
give  unto  him  title  of  entry^  as  'aflignee ;  for  the 
words  **  heirs  and  afligns*'  were  to  be  taken  as 
words  of  limitation,  viz,  that  the  earl  of  S.  by  his 
entry  fliould  have  it  by  limitation,  to  him,  his  heirs 
and  affigns;  and  (hould  not  firft  veft  in  the  af« 
(ignee  as  purchafor ;  and  it  was  not  Aich  an  intereft 
as  was  aflignable  over  before  evidion.     And  the 
power  of  entry  was  not  transferred  with  the  manor 
of  K.     Sed  vid.  context  fupra  194, 195. 

But  whether  the  manor  of  K.  and  the  conveyance 
of  the  manor  of  A.  had  deflroyed  the  privity  of  entry 
after  evifiion  (the  eftate  being  transferred  to  an- 
other  before  the  eviction)  they  did  not  deliver  any 
opinioni  nor  agreed. 

Having 
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Having  in  this  note  ftated  fuch  cafes,  as  have 
occurred  to  me  upon  executory  limitations  and 
future  ufes,  limited  within  periods  which  have  beea 
held  Aiffieiehtly  proxiixi»te»  not  to  be  open  to  the 
objefiion  of  tending  to  perpetuities,  and  therefore 
allowed,  I  (hall  i\t%8t  the  Reader's  attention  to  the 
cafes  with  which  I  have  met,  in  which  fuch  exe- 
cutory limitations  and  future  ufes  have  been  deem- 
ed  invalid,  as  tending  to  a  perpetuity ;  after  which 
I  (hall  endeavour  to  (hew,  from  a  comparifon  of 
the  cafes  of  both  defcripttons,  that  although  no 
cafe  has  yet  in  exprels  terms  defined  the  tx%&  period 
beyond  which  fuch  limitations  are  inadmiiCble,  yet 
the  refult  of  all  the  cafes  is,  that  it  muft  not  ex- 
ceed a  lifis  in  being,  and  twenty-one  years  and  a  . 
few  months  after. 

It  has  been  (hewn  by  Mr.  Fiomg^  from  the  cafe 
oi  Adams  9Lni  Savage^  tSidtiUtytf^  which  is  cited 
in  the  iaft  edition  of  the  Eflay  on  Contingent  Re- 
mainders, pages  50.  4289  that  a  future  ufe  to  com- 
mence after  a  limitation  of  a  term  to  the  grantor 
for  ninety- nine  years,  remainder  to  truftees  for 
twenty*five  years  is  void.  And  in  the  cafe  of  Davis 
and  SpaJ^  cited  alfo  in  the  fame  EiTay,  pagss  63. 
428.  it  is  held,  that  a  future  ufe,  to  arife  after  the 
death  of  one  without  iflue,  is  alfo  void  ^  and  the 
Reader  will  find  a  firnilar  decifion  on  a  remain- 
der depending  upon  a  general  failure  of  iflue,  in 
H$Uroft^%  cafe.  Moere  Rep.  487.  In  that  cafe  the 
cooufees  in  a  fine  rendered  the  eftate  to  the  conufor 
for  eighty  years  then  next  following,  if  the  conu* 
Ibr  (b  long  lived,  and,  immediately  after  his  dcceafe, 

to 


til  General  ^alities 

to  the  firft  begotten  Ton   of  the  conufor,  which 
afterwarflis  he  fhould  beget,  and  the  heirs  male  of 
bis  body,  and  fo  fucceffively  to  the  fecond  and  third 
fens,  the  remainder  to  H.  and  his  heirs.     The 
conufor   had   not  any   Ton  afterwards.     And   the 
qucfifon  on  this  part  of  the  cafe  was,  when  the 
render  was  to  J.  for  eighty  years,  if  he  fo  long- 
lived,  and  after  his  deceafe  to  his  firft  fon,  &r. 
with  remainder  to  H.  in  whom  the  freehold  refted 
during  the  life  of  the  conufor.  Or  .whether  the  re- 
mainders were  void  for  want  of  a  particular  eftate 
to  fupport  them  ?  And  it  was  agreed  by  the  Judges, 
that  the  remainders  were  void,  becaufe  the  eftate 
of  freehold,  during  the  life  of  the  conufor,  did  not 
pafs  by  the  render  out  of  the  conufees,  but  the  in- 
heritance compleat  remained  in  the  conufees  ;   the 
confequeoce  of  which  was  that  the  remainder  to  H. 
if  it  took  e(Fe£t,  would  be  a  remainder  to  commence 
after  failure  of  ifTue  of  the  conufor. 

I  have  not  been  able,  in  the  courfe  of  my  re- 
fearches,  to  find  any  other  cafes  oi>  fiiifting  and 
fecondary  ufes  and  truds  applicable  to  the  prefent 
point  in  difcufTion  ;  but  if  we  may  jbe  at  liberty,  and 
which,  for  the  reafons  I  have  fuggefted,  it  appears  to 
me  there  can  be  no  doubt,  we  ?.re  to  reafon  from 
cafes  of  devifes  to  thofe  of  (hifting  and  fecondary  ufes 
and  trufts,  the  cafe  of  Lade  and  Hclford^fupra  83  in 
note,  appears  to  me  to  furnifh  a  deciiive  ground  for 
concluding,  that  a  fecondary  (hifting  ufe  or  fpring* 
ing  truft  cannot  be  limited  to  take  effeA  at  .any 
more  diilant  period  than  twenty  one  years  and  a  few 

months 
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fhondii  After  a  Itfe  in  being ;  becaufe  the  ettenrf* 
ing  it  to  any  more  remote  time,  takes  away  the 
power  of  alienation  for  a  longer  period  than  the 
law  allows. 


The  policy  of  the  law,  where  a  man  dies  leaving 
iin  infant  fon,  rellrains  alienation,  until  fuch  infant 
attains  twenty-one,  and  as  fuch  infant  may  not  be 
born  until  nine  or  ten  months,  or  perhaps  a  further 
period,  after  the  death  of  it^  father,  the  power  of 
alienation  is  of  courfe  fufpended  during  that  period  1 
and  as  the  law  impofes  fuch  fufpenfion  of  the  ^ower  ^ 
of  alienation  on  the  infant,  fo  it  will  permit  fuc!i 
fufpenfe  by  the  owner  for  a  like  period ;  for  whether 
it  arifes  from  the  ad  of  the  law  or  of  (he  party,  the 
efFed  will  be  the  fame  in  relation  to  the  intereft  of 
the  public  in  property,  which  is  what  is  confulted 
in  the  doArine  of  perpetuities.    To  this  extent  the 
law  goes,  and  here  it  ftops ;  therefore  every  li- 
mitation which,  in  its  effed,  tics  up  property  beyond 
that  period,  tends  to  a  perpetuity  ;  becaqfe  it  takes 
away  the  power  of  alienation  for  a  longer  time  than 
the  law  adnuts.    This  feems  to  be  the  true  ground 
of  the  decifion  in  the  cafe  of  Lade  and  Holford.     It 
is  true  that  the  adjudication,  in  that  cafe,  as  applied 
to  the  fa£ts  of  the  cafe,  determines  only  that  the 
taking  away  the  power  of  alienatioQ  for  a  period 
of 'five  years  longer  than  the  policy  of  the  law  al* 
lows,  tends  to  a  perpetuity.     But  it  feems  to  me 
it  is  not  the  period  during  which  the  fufpenfion  con- 
tinues, but  the  fufpenfion   itfelf  of  the  power  of 
alienation,  longer  than  the  policy  Qf  the  lavradmits, 
Vofr.  II.  I  which 
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which  gives  the  limitation  the  cbara&ir  of  tending 
to  a  perpetuity,  .and  that  the  rnapr  or  minus  is  per* 
fedlj  immaterial.  For  there  fcems  to  me  no  criterioa 
from  whence  we  can  judge,  that  this  or  that  limi- 
tation tends  to  a  perpetuity,  but  the  fufpenfion  of 
the  power  of  alienation  longer  than  the  law  admits. 
A  limitation  may  have  a  greater,  or  a  lefs  tendency 
to  a  perpetuity,  in  proportion  as  it  ties  up  the  alie- 
nation of  property  for  a  greater  or  lefs  period  of  timej 
but  the  point  at  which  the  tendency  to  a  (:lerpetuity 
begins,  is  that  of  the  fufpendon  of  the  power  of 
alienation  for  a  longer  period  than  the  law  admits; 
for  if  we  fpeak  of  a  perpetuity  in  any  other  relation, 
except  that  which  it  bears  to  the  alienation  of  pro- 
perty, we  have  no  ftandard  from  whence  to  afcer- 
tain  its  convenience  or  inconvenience.     The  cafe 
of  Lade  and  Holford  has  decided,  that  the  limitation 
there  was  bad,  becaufe  it  reftrained  the  alienation 
of  property;   the  tz&  was  it  reftrained  it  for  five 
years,  but  had  the  re(lri£lion  been  only  for  one  year 
or  one  month  beyond  the  limits  of  a  life  in  being, 
and  an  unborn  child  attaining  twenty-one  years,  it 
would,  I  conceive,  have  redrained  the  alienation  of 
property  for  a  longer  period  than  the  law  admits. 
.If  we  fpeak  of  a  perpetuity  as  a  meafure  of  time, 
five  years,  or  fifty  years  cannot  be  faid  to  have  any 
tendency  to  a  perpetuity;  but  if  we  fpeak  of  it  in 
relation  to  the  power  the  law  gives  to  alienate  pro- 
perty, the  fufpending   that  foyrtrfive  days  beyond 
the  period  allowed,  appears  to  me  fufficient  to  give 
a  limitation  the  charaSier  of  tending  to  a  perpetuity ; 
and   as    Lord  Nottingham  emphatically  fays,  in  the 
Duke  of  Norfolk's  cafe,  if  it  tends  to  a  perpetuity, 

there 
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there  needs  no  more  to  be  Taid,  for  the  law  has  b 
long  laboured  againft  perpetuities^  that  it  is  an  un- 
deniable reafon  againft  any  fettlement^  if  it  can  be  . 
found  to  tend  to  a  perpetuity  • 

The  cafe  of  Phif>ps  verfus  Kelynge^  ftztedfiprs 
83'  (note  a)  furniflies  a  further  illuftration  of  the 
bounds  and  limits  of  fuch  executory  difpofitionS| 

and  appears  to  me  to  confirm  the  principle  I  have 
fuggefted. 


12  €>r 
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upon  a  failure  of  i^rs;  0^ 
3(rue. 

WHEREVER  an  executory  dcvifc  U 
limited  to  take  effeft,  after  a  dying 
wifbuut  heirs  or  without  ifui^  fubjeft  to  no 
other  reftriftion,  the  limitation  is  voidi  for 
the  policy  of  our  law  will  not  fuffer  property 
to  be  tied  up,  and  rendered  unalienable  in 
expeftation  of  fuch  remote  contingencies* 

As  where  lands  are  deviled  to  A.  and  his 
heirs i  and  if  /I.  die  without  heir  then  to  B. 
this  limitation  to  B.  is  abfolutely  void. — So 
where  yf.  devifed  t6  J.  B.  and  his  heirs  for 
tvtVy  and  if  J.  B.  fliould  die  without  any 
heir,  then  he  devifed  the  eftate  to  Cs  this 
limitation  to  C  was  held  void,  becaufc  too 
remote. 

Again  where  J.  having  upon  the  marriage 
of  his  fon  B.  fettled  lands  upon  B.  for  life, 
remainder  to  the  Tons  of  that  marriage  fuc-"- 
cefUvely  in  tail-male,  reverfion  to  //.  in  fee. 
;dr.  afterwards  reciting  the  fettlement,  devifed 
to  the  fons  of  B.  i^c.  according  to  the  fettle- 
ment,  and  if  B.  ihould  die  without  ijfue,  he 

charged 
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charged  the  land  with  40C0  /.  and  gave  it.  % 

power  of  making  a  jointure  upon  aoy  fei;0^ 

wife  and  then  devifed  to  the  ifluea  of  £/bK     (  323  ) 

any  other  wife  in  tail-male^  and  in  c^le  of  fa^ 

lure  of  iffite  viaU  of  B.  he  dcvifed  the  lands  rp 

his  own  grandchildren  by  his  daughter  P.  in 

fee.     After  ^/s  death,  B.  ftifFered  a  CQn>- 

mon   recovery  and  died  without  any  liTue 

maJe.     The  queftion   was>  whether  fhqfe 

clasping  under  the  recqveryi  or  the  grand- 

children  of  the  teftator,  had  the  better  title  ? 

Now  it  is  obvious  this  queftion  ^^pended 
pp  two  points ',  firft,  whether  £.  took  an  eftace- 
tail  by  the  will  ?  Secondly,  if  he  did  not* 
then  whether  the  limitation  over  to  the  grand- 
children after  failure  of  iflue  of  B.  was  good  ? 
As  to  the  firil  pointy  the  court  agreed  that  it 
was  impoflible  to  make  i(  an  eftate-tail  in  B^ 
for  nothing  was  given  him  by  the  devife ;  and 
that  here  being  two  fcveral  diflinft  convey-   Vide  fapra. 
ances  the.fcttlcment  and  the  will,  the  devife   P*  ^^* 
to  the  iiTue,  ^c.  in  the  will  could  not  be  tack- 
ed to  the  eilate  for  life  given  to  B.  by  the 
fettlement^and  therefore  he  had  only  the  eftate 
given  him  by  the  fectlement.     And  though 
ie  was  contended  that  he  took  an  eftate-tail 
by  implicaiian  by  the  words  in  cafo  of  failure 
cfijfue^male  ef^.  yet  this  was  denied,  as  no 
particular  eftate  was  given  him  by  the  will  as 

I  3  a  ground 
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ft  ground  for  implication  to  work  upon ;  and 

fo  he  took  nothing  b^  the  wilK    As  to  the  fe- 

cond'  point,  that  again  muft  have  depended 

(  324  )     ^^  ^^^  validity  of  the  limitation  to  the  iflue 

Of  this  vide    male  of  B.  by  any  fecond  wife ;  for  if  that 

Obfeirati  ns   ^^^  S^P^»  ^^^^  ^^^  fubfequent  limitation  to 
onthecafeof  the  grandchildren  might  alfo  bc|  good,  as 

G^ri^ht'"'    '^^^"S  to  ^^^^  cff^a  cither  upon  the  death  of 

B.  if  he  died  without  having  any  iflfue-male 
by  a  fecond  wife,  or  if  he  Ihould  have  any, 
then  as  a  remainder  depending  upon  the 
eftate-tail  given  to  fuch  iflue.  Now  this  li- 
mitation to  the  iflue-male  by  any  fecond  wife^ 
we  are  to  obfcrvc,  might  be  confidercd  as  a 
devife  of  the  teftator's  reverfion  expeftant  on 
the  failure  of  iflue-male  of  B.  by  his  firft  wife; 
for  fuch  iflfuemale  took  eftates  in  tail-male 
under  the  fettlcmcnt,  and  the  reverfion  cxpeft- 
ant  thereon  was  limited  to  the  teftator  by  that 
fettlement :  and  fubfifting  vefted  reverfions 
or  remainders,  though  they  wait  for  a  fu- 
ture poflcfTion,  are  prcfcnt  fixed  interefts, 
and  capable  of  being  difpofed  of  and  devifed 
as  fuch. 

But  here  the  devife  of  this  reverfion  to  the 
iflue-male  of  B.  bv  another  wife,  could  not 
be  a  prcfcnt  difpofition,  becaufe  it  was  to  per- 
fons  not  yet  in  ejfe.  And  Holt  Ch.  J,  feemed 
Co  qucftion  whether  this  immediate  devife  was 

good 
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good  to  fuch  iflue  not  being  in  ejfe.    He  faid, 

a  deviie  to  an  infant  in  'Centre  Ja  mere  is  good  Vide  infra. 

as  a  future  devife,  but  not. if  it  be  devifed 

in  fre/enti  i  and  that  here,  if  this  was  a  void 

devife,  the  devife  over  to  the  grandchildren 

mud:  be  void  ^lib ;  for  it  could  not  be  good  as     (  325  ) 

a  contingent  remainder,  becaufe  there  was  no 

particular  eflate  to  fupport  it.     And  that  as 

an  executory  devife  it  muft  be  void,  becaufe 

it  was  to  take  efTed  upon  the  death  of  B. 

without  iiTue-niale.     However,  1  don't  find 

any  decifive  opinion  delivered  refpefting  the  yUc  infra, 

validity  of  this  limitation  to  the  iflue-male  of 

jB.  by  a  fecondwife.     For  in   l^orA  Raymond 

and  in  Skinner  the  cafe  adjournatur^  and  in 

Mod.  it  is  faid,  judgment  was  given,  that  it 

was  not  ah  eftate-tail  -,  fo  that  no  refolution 

at  all  appears  upon  the  fecond  point. 

So  where  ji.  having  the  rcverfion  in  fee  of 
lands,  (which  upon  the  marriage  of  his  fon  B. 
he  had  fettled  on  himfelf  for  life,  remainder 
to  B.  for  99  years,  if  .he  (hould  fo  long  live,  ^af.  Temp, 
remainder  to  trullces  and  their  heirs  during  Talb.  262. 
the  life  of  B.  remainder  to  the  firft  and  other  borough  v/ 
fons  of  5.  fucceflively  in  tail-mail,  remainder  Fox. 
to  the  heirs-male  of  the  body  of  B.  reverfion 
to  A^  in  fee,)  devifed  all  the  lands  mentioned 
or  contained  in  that  fettlement,  on  failure  of 
ijfue  of  the  body  ofK,  and  for  want  of  heirs- male 

I4  of 
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ofbU  own  hoify  to  his  droghtcr  F.  Sftd  the 
heirs  of  her  body  $  and  it  was  adjudged  b^  the 
]Fioufe  of  Lords,  that  this  will  did  not  give 
9n  eftate-tail  by  implication  to  B.^  and  there- 
fore the  dcvife  to  F.  was  executory  and  void, 
as  twring  op  top  remote  a  contingency. 

(  3^^  )  Fbr  we  are  to  obferve  in  this  cafe,  that  the 
fimitation  to  the  daughter  was  future,  toariftt 
after  the  failure  of  iffue  of  the  body  of  B, 
and  of  heirs-male  of  the  body  of  A.  Now, 
there  was  no  fubfifting  eftare  extending  to 
Vid.  Walter  the  ilfue  of  the  body  of  5.  (generally)  the 
ht^Z\.      ^^^^^^^^^^  being  confined  to  his  firft  and 

Other /^;//  and  their  iffue-male  i  nor  indeed 
was  there  any  eftate-tail  in  A.  himfclf,  to 
extend  to  the  heirs- male  of  his  own  body, 
therefore  the  eftate  dcvifed  by  ^.  could  not 
be  confidcred  as  the  devife  of  a  reverfion 
depending  or  jcxpeiftant  pn  fuch  preceding 
eftates. 


And  though  it  fliould  be  granted,  that  as 

J.  had  but  ene/out  and  there  was  a  limitation 

by  the  fettlenient  to  the  firft  and^thcr  Tons 

||  pf  fuch  fon  ^n  tail  malty  the  devife  for  want 

of  heirs-male  of  his  (4's)  own  body,  might 
have  been  conftrued  as  a  devife  of  the  rever- 
fion expcfiant  pn  the  failure  of  fons  pf  his 

laid 
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faul  fon  and  heirs-mtk  of  their  bodies ;  yec 
IS  there  was  no  pre«exifting  eftate  extending 
to  iSkte-femaU  of  the  body  of  B.,  it  was  im« 
poflible  to  confider  the  devife  on  failure  of 
ifllre  (generally)  of  the  body  of  ^.  as  the  de- 
vife of  a  reverfion  expeAancon  failure  of  fuch 
iflues  there  being  no  preceding eftate  extend- 
ing to  that  period;  confequently^  unlefsfuch 
a  preceding  eftate  was  raifed  by  ]niplication» 
which  we  fee  was  not  admitted^  the  devife  to  (  3Vj  ) 
F*  was  not  the  devife  of  a  reverfiot),  but  was 
an  executory  limitation  unfupported  by  any 
preceding  eftate;  and  being  not  to  take  effcft 
till  after  a  general  failure  of  ifiucj  was  there- 
fore too  reoiote  (47). 

(a)  So  upon  a  cafe  fent  to  the  court  of  King's 
Bcnch^  out  of  the  Court  of  Chancery,  where  //• 
ky  will  dated  5(h  Oiipbtrij^q^  devifod  to  bis  fon 
R.  H.  an  annuity  of  50  A  for  bis  life,  to  be  ifluiqg 
out  of  his  real  eftates,and  fubjeS  thereto,  hedevifed 
his  copyhold  eftates,  (which  he  had  previoufly  fur* 
rendered  to  the  ufe  of  hit  will,)  and  alfo  his  freehold 
eftates  fituated  at  S.  and  //•  in  th^  county  of  <?• 
pinto  truifees  and  their  heirs,  to  the  ufe  of  his  grao- 
daughter  B.  N»  H»  without  impeachment  of  wafte^ 
remainder  to  truftees,  to  preierve  contingent  re« 
inainders,   remainder  to  her  firft  and  other  fons 

« 

feverally  and  fucceffively,  in  tail  male,  remainder  tm 

)ier  daughters  as  tenants  io  com«M)Q  lAtail  geoeralt 

I  remainder 
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remainder  unto  or  for  the  ole  of  fuch  perfen  or  per* 
fons,  and  for  fuch  eftate  or  eftaccs,  as  be  by  anjr 
deed  or  inftrament  to  be  executed  by  bim,  and  at- 
tefied  by  two  or  more  credible  witneiTes,  (bould 
vdire£l,  limit  or  appoint.     The  devifor  //•  by  a  deed 
poll,  dated  the  6th  of  Oilober  I759>  under  his  hand 
and  feal,  and  executed  and  attefted,  as  in  bis  will 
mentioned,  reciting  his  will,  in  purfuance  of  the 
]M>wer  thereby  referved  to  him,  limited  and  appointed 
bis  freehold  and  copyhold  eftates  *^  afur  tfyi  diotb  of 
bis  graniaugbttr   B»  N,  H.  andfuUun  of  her  tfuiy* 
unto  and  to  the  ufe  of  the  firft  and  other  fons  of 
bis  fon  R.  //•  by  any  woman  he  might  thereafter 
marry^  (fave  and  except  as  therein  mentioned)  fi^ 
irerally  and  fucceflively  in  tail  male,  with  remainder 
to  the  daughters  of  R.  H,  by  fuch  woman^  as  te- 
nants In  common  in  tail,  with  remainder  in  default 
of  fuch  ifTue,  to  the  u(e  of  the  right  heirs  of  the 
furvivor  of  his  faid  truftees,  his  heirs  and  afiigns  for 
everf     The  devifor  died  leaving  R.  H,  bis  fon  and 
Keir  at  law,  and  B.  N.  H.  and  alibis  truftees,  him 
furvtving.     B.  N.  H.  died  in  the  life-time  of  her 
father  it.  H,  without  leaving  any  iflue  ;  all  the  truf- 
tees  except  G.  S.  died  in  the  life-time  of  R.  H. 
Then  R.  H.  died  without  iflue,  leaving  at  the  time 
of  his  death  G.  S*  then  living,  who  thereupon  became 
the  furvivor  of  the  trvftees,  to  the  right  heirs  of  the 
furvivor  of  whom,  and  his  heirs  and  aflfigns  the  tef- 
tator's  eftates  were  limited  and  appointed  by  the  in- 
ftriKnent  of  the  fixth  O^ober  1 759.  And  two  quefti- 
•nsarofe,  ift.  whether  the  twoinftrumentsabove  fta-^ 
led,  were  at  the  time  of  the  death  of  the  devifor  fuffi* 

cicnt 
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cient  to  pais  •any  eftate  on  intereft,  in  the  freehold 
or  copyholf]  premifies,  or  either  of  them  not  given 
by  the  fixA  inflrument  ?   2^^.     Whether  upon  the 
death  of  R,  //.  any  and  what  eftate,  or  intereft  in 
the  freehold  and  copyhold  premifles,  or  either  of 
them,  pafled  by  virtue  of  the  faid  two  inftruments 
to  the  faid  G.  5.  or  will  at'  his  death  pafs  to  fuch 
perfon  as  (hall  then  be  his  right  heir  ?     And  it  was 
held  that  this  inftrument  of  the  6th  of  O^ober  was 
a  deed  and  not  a  will,  and  that  being  a  deed,  there 
was  no  cafe  in  which  it  had  ever  been  decided,  that 
a  feries  of  limitations,  in  part  created  by  one  deed, 
and  in  part  in  another,  could  be  confolidated ;  but  the 
contrary  had  frequently  been  determined,  and  Moore 
V.  Parkery  and  Goodman  v.  Goodri^hty  were  cited.  Fid. 
S*  C.  infra.     And  the  court  faid  that  where  there 
was  a  limitation  to  A.  for  life  in  one  deed,   and  to 
his  heirs  in  another,  they  could  not  be  coupled  nor 
have  the  fame  effed,  as  if  both  the  limitations  were 
contained  in  the  fame  inflrument.     Then  in  this 
cafe  the  limitations  created  by  the  will  ceafed  on 
the  death  of  B.  iV.  H.  and  the  limitations  created 
hy  the   latter  inftrument,  whether  confidered  as 
fpringing  ufes  or  executory  devifes,  were  too  remote^ 
becaufe  they  were  only  to  take  efFed  after  a  general 
failure  of  iflue  of  B.N.H.     And  the  court  cer- 
tified  accordingly.     Fid.  Hahrgham  v.  Vinunty    5 
Vurnf  and  Eajiy  Ttrm  Rip.  95, 96.  et  S.  C.  a  Vtz^ 
Jun*  204*  wherein  it  appears  that  the  fecond  in* 
ftrument  was  afterwards  proved  as  a  will,  etvidm 
infra  363.  note  [a)   Dot  Icffec  of  Fonenau  verf.  /i- 

But 
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Bat  if  in  this  cafe  B.  had  by  the  fcttlemcnt 
been  tenant  in  tail  general,  the  remainder  to 
A.  in  tail-male^  with  rcverfion  to  him  in  fee, 
then  I  apprehend. the  above  dcvife  to  hia 
daughter  F.  would  have  been  a  good  imme- 
diate devife  of,  or  rather  out  of,  his  owa 
VidiSaund.  feverfion  in  fee. — For  a  grant  of  the  rc- 
lir^^'  verfion  when  it  (hall  happen  after  the  death 

Wade  V.  ... 

Beak.  of  tenant  for  life,  it  feems,  is  conftrued  a  good 

3Mod.  Entr.  grant  of  the  prefcnt  reverfion,  notwichftand- 

cafes  there  ^^%  ^^^  words  feem  to  be  other  wife,  and  found 

cited.  futurely.     So  in  a  cafe  above  cited,  where  A. 

k^Qro.  xzt!.  ^^^  *  feoflfmcnt  to  the  ufe  of  himfclf  for 

Vide  fapra,  life,  and  after  the  death  A.  and  M.  bis  wife^ 

W*;2c  and      ^^  ^^^  ^^^  ^^  ^'  ^^* »   *^  appearing  that  Af. 

Lower.  by  a  former  deed  had  an  eftate  for  life ;  HaU 

Ch.  J.  held  that  the  mentioning  the  death  of 
M.  was  only  exprefling  when  B.  (hould  be 
intitled  to  the  poflelTion. 

I  Salfe.  231.  ^^^  ^^^  court  agreed  in  the  cafe  o(Bsdgir 

1  Ld.Rzym,  v.  Loyily  that  if  a  man  feifed  in  fee  devife  his 

ttie'of  fiJdg.  lands  to  A-  if  J.  S.  aftranger  die  without  ijiu, 

tt  v.  Loyd.  that  this  is  an  executory  devife  -,  becaufe  there 

C AtiT  "  ^^  particular  cftate  to  fupport  it  5  and  there- 

(  a'iS  ^     ^^^^  ^^  '*  ^^^^  ^^  being  too  remote;  but  that 

'  if  a  man  feifed  of  the  reverfion  after  an  eftate- 

tail,  devife  the  lands  to  another  after  failure 

cfijfue  of  tenant  in  tail,  it  is  an  immediate  dc- 

yiff  of  the  f evprf}on  cxpeftant  on  the  cftate* 

t^Jl, 
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tail,  and  therefore  good.— —So  in  the  pre- 
ceding cafe  of  Lanejborougb  v.  FoXy  as  there 
was  no  eftate-ttil  in  B.  or  in  A.  the  devific  of 
lands  upon  failure  of  ijfue  of  the  one,  and  of 
beirs^maU  of  the  body  of  the  other,  was  a  de- 
vife  of  a  future  intereft  not  dependent  on  any 
preceding  eftate ;  whereas  if  B.  had  been  te* 
nant  in  tail,  with  remainder  to  w^.  m  tail-male^ 
then  would  fuch  a  devife  have  been  no  more 
fhan  the  devife  of  a  prefent  intereft^  exped- 
ant  on  thofe  eAatcs-tail,  capable  of  being 
j>arredj  and  ikefefbre  good. 

We  ha^e  feen  that  in  the  cafe  of  Lanejho^ 

m 

rough  V.  FoXy  the  words  on  failure  of  iJfue  of 

the  body  of  B.  were  not  held  fufficicnt  to  raifc 

htm  an  eftace-tail  in  remainder  by  implication^ 

he  taking  no  exprefs  or  particular  eflace  at  all 

by  the  will  j  which  refolution  perfedly  agreed 

with  the  doftrine  in  the  above  cited  cafe  of 

Moor  V.  Parker.     And  it  docs  not  appear  by 

the  report,  that  any  idea  at  all  was  entertained 

in  the  cafe  of  Lanefborougb  v.  Fox^  that  theft 

words  on  failure  ofijfue  of  the  body  ofB.  could, 

by  implication,  raife  edates-tail  in  remainder 

to  the  ifluc  of  the  body  of  j&.  as  purchafers,     (  329  ) 

fo  as  to  lupport  the  fubfcquent  limitation  to 

F.i  and  indeed  fuch  a  conftruftion  was  denied 

by  the  opinion  of  the  Judges  when  they  faid, 
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••  That  F.  took  no  cftatc  whatfocvcr,  but  that 
*'  the  dcvife  to  her  was  abiolutely  void  in  its 
creation,  as  being  on  too  remote  a  contin« 
gency  \^  for  had  fuqh  an  implication  been 
admitted^  it  might  have  given  effefb  to  the 
devife  to  F.  However,  in  a  later  cafe  in 
Chancery,  we  find  that  an  implication  of  a 
nature  not  very  difFerent  from  this,  was  con- 
tended for,  and  endeavoured  to  be  fupported$ 
and  was  even  exprefsly  admitted  by  the 
Judges  of  the  King*s  Bench,  in  their  certifi- 
cate upon  a  cafe  dated  for  their  opinion ; 
though  the  Lord  Chancellor  did  not  feem  to 
approve  of  or  adopt  it>  but  appeared  to  found 
his  decifion  on  another  ground. 

In  Chancery,  The  cafe  I  am  now  alluding  to,  was  that  of 
»773-        Jones  v.  Morgan^  where  A.  upon  his  intermar- 

Morgao.         riage  with  B.  had  fettled  certain  lands,  ^c.  in 

the  counties  of  M.  and  G.  upon  himfelf  for 
life,  remainder  to  truftees  to  fupport  contin- 
gent remainders^  remainder  (fubjeft  to  ajoin*> 
ture  rent-charge  to  his  wife)  to  his  firft  and 
other  fons  by  the  faid  B.  fucceffively  in  tail- 
male,  reverfion  to  himfelf  in  fee,  (fubje6k  to 
the  feveral  truft  terms  ufually  limited  in  fettle- 
(  330  )  ments  forfecuring  pin-money  and  railing  por- 
tions for  younger  children  and  daughters) 
Afterwards  A.  having  two  fons  of  that  mar- 
riage fV.  and  E.J  made  his  will^  and  after  giv- 
ing 
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ing  certain  fpecific  things  to  his  faid  wife  and 
two  ions,  and  making  a  difpofuion  of  ccrttia 
other  lands  in  the  faid  counties  which  he  had 
purchafed  fince  his  marriage,  proceeds  in  the 
words  following,  viz.  *^  And  fbrafmuch  as  ic 

is  my  will,  intent  and  meaning,  that  in  cafe 

my  faid  two  fons  now  living,  or  any  other 
fon  or  Jons  of  mine  lawfully  begotten  hereafter 
*'  to  be  born,  ihould  die  without  iflue  male  of 
*'  their  bodies,  or  of  the  body  of  fome  or  one 
**  of  them  lawfully  to  be  begotten,  after  their 
'*  refpeftive  deceafe  without  iflue- male  as 
'  ^  aforefaid,  that  then  all  and  lingular  my  mef-  . 
^*  fuages,  lands,  &r.  in  the  feveral  counties  of 
^*  M.  and  G.  not  herein  before  devifed,  (hall 
*^  be  devifed  and  fettled  to  and  for  the  feveral  * 
**  ufes,  (^c.  herein  after- mentioned,  fcsff.  It  is 
^'  therefore  my  will,  intent  and  meaning,  chat 

in  cafe  my  faid  fons  IF,  and  E*  or  any  other 
Jon  or  Jons  of  mine  hereafter  to  be  born  as 

aforejaidy  fhall  happen  to  die  refpedively 
"  without  any  iflue-male  of  their  bodies,  orof 
*'  the  body  of  fome  or  one  of  them  as  aforefaid, 
**  and  in  fuch  cafe  if  it  (hall  fo  happen,  then 
*'  I  give  and  devife  the  remainder  of  all  and 
^  lingular  my  meflfuages,  lands,  i£c.  in  the 
*'  feveral  counties  of  Af.  and  G.  and  not  herein 
<*  and  hereby  before  devifed,  and  therevcrfion 
"  and  reverfions,  remainder  and  remainders  of 
^*  the  fame  premiflcs  to  my  (faid)  brother  r.     (  331  ) 
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f^  for  and  during  the  term  oi  his  natural  life, 
^'  wilhput  impeachmeoc  of  wafte»  but  fubjed 
'^  neverehelefs  to  eke  feveral  proviibes  and 
^  pa]irin€nt3  mfnciooed  and  conuined  ia  my 
^'faid  marriage-fctclement^^^/' 

.  And  then  the  tcftator  limits  the  fame  Uada 
to  truftees  during  the  life  of  T.  to  pre&rve 
contingent  reoiainders,  remainder  to  7*.  M. 
fon  of  T.  during  his  life,  remainder  t^  truf- 
lees  to  fupport  contingent  remainders,  re- 
mainder to  the  firft  and  other  ions  of  T.  Af. 
.  with  divers  remainders  over;  and  .he  ap* 
pointed  his  wife  one  of  five  guardians  of /uch 
of  his  (the  teftator's)  children  as  fliould  be 
under  age  at  the  time  of  his  death,  and  alfo 
one  of  the  executors  of  his  will. 

The  teftator  died,  leaving  his  faid  wife  B. 
and  his  faid  two  fons  and  two  daughters  by 
her.  And  one  of  the  queflions  upon  this  will 
was.  Whether  the  faid  refiduary  devife  over 
to  T.  and  his  fon,  &f^.  was  not  void,  as  being 
a  future  limitation  not  to  take  effeft  till  after 
the  failure  of  iflue  of  perfons  who  took  no 
preceding  eftate,  namely,  of  all  other  fons  of 
jt.  by  any  future  wife ;  for  this  limitation  to 
f.  &fr.  was  not  exprefled  to  take  cBrcft  upon 
(  332  )  failureof  ifluemaleoftheteftacor'sfonsby  his 
then  wife  §  in  which  cafe  it  would  have  been 

good. 
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good,  as  an  imiticdiate  clevifcof  the  rcverfiori 
cxpcAant on  the  eftates  in  tail-nlale  limited  to 
fuch  Tons  by^  the  fettlement;  but  the  words 
were  general  and   compfehenfive^  extend-^ 
ing,  in  point  of  expreflTionj  as  well  to  the  fu- 
ture fons  of  the  teftator  by  any  after-takea, 
wife  as  by  his  then  wife;  and  if  fo|  this  linii- 
tacion  could  not  be  a  devife  of  the  reyerfibn 
immediately  expeftant  on  theeftates  fubfifting  ^ 
or  created  by  thoJettlementj  but  was  a  future 
devife  without  any  preceding  eftate  to  fup-. 
port  its  and  then  as  it  could  hot  take  efTcft. 
as  a  remainder,  it  could  be  confidered  only 
as  an  executory  devife  j  in  which  light  it  muft 
be  void,  for  it  was  too  remote,  as  beinglimiccd. 
to  veft  on  a  general  failure  of  iflue. 

In  fupport  of  the  devife,  it  was  contended, . 
that  the  teftator  had  not  a  future  marriage  in 
view,  or  any  children  not  provided  for  by  his 
fettlement ;  that  this  appeared  from  his  giv- 
ing fome  fpecific  legacies  to  his  wife,  naming 
her  one  of  his  executors  and  one  of  the  guar- 
dians of  his  children.     Therefore  the  words 
cr  any  other  Jon  or  fons,  &c.  were  to  bt  under-  * 
ftood  as  confined  to  fons  by  his  then  wife; 
and  under  that  conftruc^lion,   the  limitation 
in  queftion  would' be  good  as  an  immediate 
devife  of  the  reverfion,  fubjcfl  to  the  eftates     (  339  ) 
created  by  the  fettlement.     Or  thatifthofc 
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wor4s  did  extend  to  children  by  a  future 
marriaget  ftill  the  limitation  in  queftioa 
might  be  fupportcd  by  raijing  im^liedjfiaPesT 
ta}l  to  fuch  children. 

Upon  a  cafe  ftated  for  the  Judges  of  the 
King's  Bench  upon  this  devife,  they  certiBedj 
'^  That  they  were  of  opinion,  that  the  event 
^^  of  a  fecond  marriage  was  not  in  the  teftator's 
contemplation ;  but  fuppofing  that  from 
the  generality  of  the  defcription  the  words 
•'  any  after-born  /on^  fhould  be  extended  to 
*'  the  fon  of  any  future  marriage ;  they  were 
'^  of  opinion,  that  from  the  maoifeft  intent  of 
-V  the  teftator  exprefsly  declared  in  his  will^ 
**  fuch  fon  mud  take  an  eftate-taili  confe- 
"  quently  they  were  of  opinion  that  either 
^^  way  a  remainder  after  eftates-tail  was  de* 
"  vifed  to  ST.  who  by  virtue  of  the  faid  limi- 
*'  tation,  upon  failure  of  the  fons  of  the  tef- 
^^  tator  without  iflfue-male,  was  entitled  to  all 
*'  the  lands  in  the  counties  of  M  and  G.  de- 
'*  vifed  by  the  refiduary  claufe  in  the  faid  will 
*'  for  life,  with  remainder  according  to  the 
**  limitations  in  the  faid  will/* 

The  Lord  Chancellor  decreed  accordingly; 
He  concurred  entirely  with  the  opinion  cer- 

(  334  )       ^'^^^  '^V  ^^^  J^^gcs,  in  regard  to  the  event 
of  a  future  marjiage  not  being  in  the  tcf- 

tator's 
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tator's  contemplation^  and  confequently  that 
the  words  or  any  other  fon  or  Jons  were  to  be 
reftrained  to  Tons  of  the  firft  marriage.  But 
as  to  the  railing  an  eftate-tail  to  any  fons 
of  a  future  marriage  by  implication,  he  ex** 
prefled  himfelf  inclined  to  the  opinion^  that 
he  was  bound  by  the  deci(ion  of  the  Houfe 
of  Lords  in  the  cafe  of  Lanejborougb  v.  Fox, 
as  a  dired  authority  againft  the  admitting 
fuch  implication.  ' 

Upon  an  appeal  to  the  Houfe  of  Lords' from 
this  decree,  it  was  affirmed  agreeable  to  the 
unanimous  opinion  of  the  Judges ;  founded 
(as  appeared  by  what  wa^'exprefled  by  the 
Chief  Juftice  of  C.  P.  in  delivering  their  opi« 
nion)  upon  the  very  fame  ground  to  which 
the  Lord  Chancellor  feemed  to  think  him- 
felf confined,  viz.  upon  the  prefumption 
that  the  event  of  a  future  marriage  was  not 
in  the  teftator's  coritemplation ;  and  that 
therefore  the  words  or  if  any  other  fon  oirjons, 
&c«  muft  be  underftoOd  of  Tons  of  the  tef- 
tator  by  his  then  wife. 

Again,  where  tenant  for  life,  remainder  to 
his  wife  for  life,  remainder  to  his  own  right 
heirs,  devifed  in  manner  following :  ''  Item, 
"  My  lands  at  W.  my  wife  is  to  enjoy  for  her     (  335  ) 
^*  Ufc>  after  her  deceafe  of  right  it  goeth  to 

K2  «my 


»3« 


%2t  0/ Executory.  EJhtis 

**  my  daughter  E.  for  ever,  provided  (he  hatfr 
Wright  V,  "  hcirs'i  if  my  faid  daughter  E.  (hould  die  bc- 
Hammond.      cc  f^j.^  j^^^  mother,  or  without  heirs,  and  my 

I  Srra.  427.  ^. ,./-/,,!  ,■ 

2  Eq.  Abr.  "  faid  Wife  mould  marry  agam  and  have  an 
3^8.  pi.  II.  <c  heir-male,  I  bequeath  him  all  my  right  to 
p.  110.  pi.  *^  ^^^^  eftate  J  not  thinking  I  can  fuffkiently 
3-'  '*  reward  her  love:  if  my  faid  wife  marrieth 

"  again  and  fails  of  heir-male,  after  her  de- 
**  ccafc  and  my  daughter's,  (he  failingof  heirs, 
"  I  bequeath  50/.  per  annum  of  that  eftate  to 
"  my  brother  J.  and  his  heirs  forever.'*  The 
reftator  died,  the  wife  married  again,  and  had 
iflue-male,  afterward  the  daughter  died  with- 
out i(rue.  Upon  a  queftion  whether  the  heir 
at  law  of  the  devifor,  or  the  heir-male  of  the 
wife  was  entitled  to  the  eftate?  The  court  held 
the  former  part  of  the  will  to  be  no  devife, 
but  only  a  declaration  how  the  eftates  were 
fettled ;  and  therefore  there  being  no  particu- 
lar eftate  to  fupport  the  limitation  to  the 
heirs-male  of  the  wife,  it  could  not  enure  as 
a  contingent  remainder;  if  it  were  an  exe- 
*  cutory  devife,  it  muft  either  be  to  take  efFeft 
(  33^  )  on  the  daughter's  dying  before  her  mother, 
and  without  heirs  (by  taking  the  word  or  for 
Vide  infra  Md^  and  fo  conftroing  it  copulatively)  in 
359-  which  cafe  the  condition  had  not  happened, 

Sncll/"  becaufe  the  daughter  furvivcd  the  mother's 

or  clfe  it  was  to  take  efFeA  in  either  of  the 

events  of  the  daughter's  dying  beforcLthe  mo- 

.  '  ther. 
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ther,  (?r  her  dvine:  withotit  heirs  :  now  on^  of   ^ 
thcfc  events  had  failed,  becaufe  the  daughter 
furvived  the  mother,  and  the  limitation  upon 
the  other,  viz.  of  the  daughters  djing  with- 
out heirs,  was  too  remote. 

<  So  where  A  upon  the  marriage  of  her  niccf 
JS.  covenanted  to  fettle  lands  (at  or  after  fuch  2  Burr.  873. 
time  as  C.  the  hulband  of  her  niece  Ihould  fct-  ^^'?"/- 
tie  his  eftare  to  the  fame  ufes)  to  the  ufe  of 
herfelf  for  life,  remainder  to  truftees  for  200 
years,  remainder  to  C.  for  life,  remainder  to 
truftees  topreferve  contingent  ufes,  remainder 
to  B.  for  life,  remainder  to  the  firft  and  other 
ifons  of  C  upon  the  body  of  £.  in  tail  fuccef* 
lively,  remainder  to  the  Brft  and  other  daugh- 
ters of  C  upon  the  body  of  S.  in  tail  fucceC^ 
fively,  remainder  to  the  right  heirs  of  A.  AU 
terwardsjand  before  any  fettlement  wasmadcj 
j1,  by  her  will  reciting  the  articles^  and  tha( 
ihe  had  agreed  to  fettle  the  lands  in  manner 
aiforefaid,  devifed  the  faid  lands,  efr.  and  the 
abjolute  inheritance  thereof,  to  the  ufe  and  be- 
hoof of  the  heirs  of  the  body  of  the  faid  B.  by 
any  other  huiband  to  be  begotten,  and  for 
^ant  of  fuch  iffue^  to  the  ufe  of  her  nephew  L. 
^od  the  heirs  of  his  body^  with  feveral  remain- 
ders over  i  remainder  to  her  own  right  heirs. 
4f  died  Iciiedi  C.  and  B.  his  wife  entered  and 
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(  337  )  fuff^rcd  a  common  rccoYery>  in  which  they 
were  vouched  -,  the  ufcs  of  the  recovery  were 
to  C.  for  life,  remainder  to  B.  for  life,  remain- 
der to  truftees  to  fupport  contingent  remain- 
ders, remainder  to  firft  and  other  fons  of  C 
and  B.  fucceflively  in  tail-male^  remainder  to 
the  daughters  in  like  manner,  remainder  to 
the  ufes  to  be  jointly  appointed  by  C.  and 
his  wife,  remainder  to  the  right  heirs  of  B. 
B.  died  without  ilTue,  afterwards  C  died ;  and 
the  queftion  was  betwixt  the  heir  at  law  of  B, 
and  the  daughter  of  L. 

The  points  upon  which  this  queflion  de- 

'  pendedwerej  i^.  Whether  the  will  was  to  be 
taken  as  an  execution  of  the  articles  ?  oJIj^ 
If  not,  whether  the  eftate  to  the  beirs  oftb« 
hody  of  B.  by  another  hufband  (hould  be 
tacked  to  the  eftate  given  her  by  the  articles  ? 
^dly^  Whether  the  devife  to  the  heirs  of  the 
hody  of  B.  by  any  other  hufband  was  not  ab-- 
folutely  void,  being  a  devife  in  veriis  de 
pf/efenti  to  a  perfon  not  in  eje;  and  if  1q; 
whether  Z».  did  not  take  immediately,  as 
much  as  if  there  bad  been  no  preceding  de- 
vife ;  or  at  leaft,  whether  the  preceding  de- 
vife to  the  heirs  of  the  body  of  B.  by  any 
other  hufband,  ought  not  to  be  laid  out  of 
the  cafe,  having  become  void  in  event,  fince 

the 
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the  evcfac  of  her  having  ifiue  by  any  odier 
hufband  aever  happened  ? 

After  this  cafe  had  been  very  fuljy  tr^  (  338  ) 
gued,  the  court  refolved,  that  if  the  will  Ihoifld 
be  taken  as  an  execution  of  the  articles,  isA 
9A  an  adual  devife  of  the  particular  eftatei^b 
according  to  the  limitations  contained  i|^  (he 
articlesj  then  the  fubfequent  limitation  to  the 
heirs  of  the  body  of  J?,  by  a  fecond  huibandj 
would  veil  in  her  as  an  eftate-tail,  (in  remain- 
der) and  confequently  the  recovery  fuffered 
by  her  and  her  hufband  had  barred  the  fub<» 
fequent  limitation  to  L.  But  that  it  wat 
unneceiTary  to  enter  into  the  queftion,  v^hether 
the  articles  and  the  will  could  be  tacked  to- 
gether J  becaufe  if  a  devife  of  the  particular 
eftates  exprefled  in  the  articles,  could  not  be 
implied  by  conftruftion,  and  Juppojing  the 
de^ije  to  the  heirs  of  the  body  ofl&.by  a  fecond 
hufband  to  be  void^  the  limitation  to  L.  and 
the  heirs  of  his  body  could  not  be  a  contin- 
gent remainder  (for  want  of  a  preceding 
eilate).  And  it  was  too  remote  as  an  exe* 
cutory  devife ,  being  not  to  take  place  till 
after  an  indefinite  failure  of  iflue  of  the  body 
of  B.  \  and  being  too  remote  in  its  creation^ 
the  event  could  not  vary  the  conftrudion  : 
fo  that  the  death  of  ^.  without  iflue,  could 
make  do  difference  in  the  cafe.    Iherefore 
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etclier  way,  L.  could  have  no  title^  nnlefs  it 
were  confidered  as  a  pre/ent  imnediate  devijk 
to  him.  But  the  court  held  that  neither  the 
words  nor  the  nature  of  the  provifion  would 
admit  of  that  conftruAion :  and  that  it  could 
(  ZZ^  )  ^'^^  ^  imagined  that  A.  intended  to  exclude 
Ait  iflue  of  her  favourite  niece  B.  in  order  to 
prefer  L.  and  his  iflue  {a). 

I  obfervc 


.  («)  Here  we  are  to  dtftinguifli  between  an  ex-^ 
ccutorf  devife,  which  is  prctperly  a  futurei  dtvife 
^  take  effed  at  a  period«f«biequent  to  the  dectafe 
of  the  teftator;  and  a  condiiional  dcvife  to  take 
e^A  upon  a  contingent  event,  to  be  decided  at 
or  before  bis  death,   Fearnt  MSS.  //  vidt  DiugL 

49Sr 

The  cafe  of  Fnmh  it  aV  verf.  QadeU  et  qP^  6 
Bro.  Ca*  Pari,  was  decided  on  this  ground. 

%  • 

In  that  cafe  4'  feiTed  of  diyers  eflates  in  feveral 
counties  of  G,  R.  and  5.  in  Inland^  by  virtue  of  i 
iettlement  made  by  his  mother,'  to  the  ofe  of  him- 
felf  for  life,  with  remainder  in  &r\6t  fettlement, 
with  a  Yemainder  in  fee-fimple,  vefted  in  himA^lf 
as  right  heir  of  his  mother,  made  his  \iwli,  in  man- 
ner  following,  reciting  that  he  had,  by  his  marriage 
(iettlement,  fettled  a  jointure  of  400/.  a  year  upon 
^$  wife,  and  being  defirous  to.malce  a  better  pros 

vifion 
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Vifion  for  her,  he  thereby  devired'to  her  ftU  the  for* 
tune  he  was  entitled  to  in-  her  right,  provided  (he 
Ihould  be  content  and  fatisfied  therewith,  and  with 
ttoo  /•  a- year  out  of  bis  real  eftate,  during  her  life  ; 
**  and  upon  default  tf  ijfue  male  andfenude  of  his  otxHlk 
My 9**  he  devifed  all  his  eftate  in  the  counties  ef^G; 
dR.  and  S.  to  truftees,  in  truft  in  the  firft  ptace;  ik 
pay  M  his  jufl  debts  and  legacies^  and  after  payment 
thereof,  and  fecuring  the  provifion  made  for  his  life;; 
lie  iimifed  bis  eflates  in  the  counties  of  G.  and  SI 
Co  the  ufe  of  his  brother  K.  for  life,  remainder  tO 
iiis  firft  and  other  fons  in  ftrr£l  fettlement,  with  dip 
Vers  remainders  over :  and  as  to  his  eftates  in  the 
county  of  R,  upon  default  ofijueof  his  hdy^  and  af^ 
in  payment  $f  kit  dehtt  and  legacies^  he  devifed  the 
fame  lo  his  nephew  C  for  life,  remainder  to  hit 
iirft  and  other  Ions  in  ftrid  fettlement,  with^divefi 
remainders  over.  And  he  thereby  bequeathed  an^ 
nuities  t<i\i\%  JiJIirs J  and  (omtfmall  legacies  to  his 
meies  and  other  nephews^  and  devifed  his  real  eftate, 
in  default  of  ijjinj  to  bis  daughters  fucceffively,  and 
the  heirs  of  their  bodies;  and  if  there  ihould  ht 
any  younger  daughter  or  daughters,  who  ihouhl 
live  to  marry,  to  have  fuch  portions  on  the  eftate 
as  the  Uvftce*  ^^  their  heirs  (hould  appoint.  And 
by  a  codicil,  after  making  fome  alterations  with  re^ 
gard  to  the  life  aifnuitief ,  and  legacies  bequeathed 
by  his  will,  :he>revoked  the  bequeft  of  the  money 
and  fecuritics  that  he  had,  or  was  intitled  to,  as  his 
wife's  portion,>'and  bequeathed  the  fame  to  the  ap- 
pellants and  their  heirs,  to  be  laid  out  in  lands,  in 
tmft  for  bis  grand  nephew  K,  with* fuch  remainders 
fX  w^re  limited  of  his  eftates  in  the  counties  of  G. 

and 
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auid  5«    Tbe  -cafe  arofe  oa  an  appeal  from  a  decree 
iir  favour  of  the  devifees,   by  the  Lord  Cb^mcsUmr 
of  Inland^  aod  the  qucdiooy  material  to  the  prci- 
feat  fubjcA  in  confideration  waa»  as  to  the  validity 
of  the  devife  of  the  lands  in  the  couoties  of  G.  JE. 
and  Si.    \%  was  contended  on  one  fide,  that  the  de- 
yife  of  them  was  void,  for  want  of  a  particular 
cftace  to  fiipport  it  as  a  reroaiader,  and  too  remote^ 
after  a  genera]  failure  of  ifliie,  to  take  place  aa  a 
future  or  escecutory  devife*     On  the  other  fide  it 
was  argued  that  the  devife  to  the  remainder  raeoi 
vnder  the  will  of  F.  was,  at  his  -death*  a  devife  im 
pff^lfion^  and  not  an  executory  davile«  .  No  eftate 
was  limited  to  the  iiTue  by  the  will ;  but.it  was  plain 
he  meant  a  failure  of  iflue,  fMmg  at  tbe  timi  ff  his 
4i0tlh    The  contingency  was  determined  the  in* 
Ibuit  the  will  M»ok  place,  vizm  at  bis  death.     The 
iirft  truft  was  to  pay  debts,  legacies  and  annnitief 
IP  his  fiSers  for  their  lives ;  and  he  could  not  have 
intended  that  thofe  trufts  ihould  take  place,  one  hnn* 
dred  or  two  hundred  years  after  his  death.     Thele« 
gacy  given  by  the  codicil  to  J.  C.  of  which  the  firft 
payment  was  to  be  made  on  the  i  ft  oi,Maj  or  JVi* 
vimier^  which  ihould  firft  happen  afur  bit  dioth^  (hew- 
ed whathe  meaat  by  dying  wit})outJflUe,  vi%.  if  be 
Ihould  have  no  iflue,  when  bi»  wUlJb$fiU  tah  effect 
And  the  codicil  was  exprefled  to.  be  an  additioa 
to  the  will,  and  diredled,  that  the  wtU.fliouM  ftaod 
*  in  all  points  not  thereby  altered ;  and  therefore  the 
legacies   were,  by  the   will   and  codicil,    payable 
only  on  the  event  of  his  dying  withcait  bavwg  iilbe 
at  his  death.    And  .  by  this  conftraiSion,  none  af 

tbofii 
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thofe  daagcrs  could  arife^  which  prevent  the  e(Fe& 
of  executory  devifesi  nor  w^s  any  rule  of  \siw 
broken.  And  the  appeal  was  difoiified,  and  the 
decree  therein  complaiped  of,  confirmed,. 

So  in  the  cafe  of  fyillingunv,  fTillingUfty  which 
arofe  on  a  devife  to  the  eflfed  following,*  vizm  ^^  item 
in  DEFAULT  of  sjiif  ff  my  nun  body^  I  give,  devife 
and  bequeath,  &f."  and  fe  gives  all  his  eftates  in 
leveral  counties  unto  truftees  and  their  heirs,  in 
truft  to  pay  out  of  the  rents,  i/Tues  and  profits  unto 
the  teftator's  fifter,  a^n  annuity  during  fucb  time« 
and  until  all  his  juft  debts,  funeral  expences,  and 
kgaciea  '  other  than  annuities)  fhould  be  fully  paid 
and  fatisfied,  and  alfa  other  annuities  and  feveral 
legacies.  Then  the  teftator  willed  that,  imme- 
diately firom  and  after  fuch  time  as  all  bis  juft  debts, 
funeral  expences,  and  the  legacies,  given  by  his  will, 
(other  than  annuities)  (hould  be  fully  paid  and  fa- 
tisfied  by  his  faid  truftees,  from  and  out  of  the  rents 
and  profits  of  bis  faid  eftates ;  and  fubje6t  to  the 
annuities  before  given,  he  gave  and  devifed  all  his 
eftfteS)  as  in  thq  will  is  mentioned.  A  queftion 
was  fent  out  of  the  Court  of  Chancery,  for  the 
opinioa  of  the  court  of  King^s  Bench :  whether 
tbe  Iruftees  in  the  will  took  aar>  and  what  eftata 
ladder  ti^  fiid  wiU  i  It  was  argued,  on  the  p^rt 
qf  the  plaintiff  that  thay  took  a  bafi  fee  detcr^ 
minable  upon  the  payment  of  the  debts,  legacies, 
aadaanuities ;  that  the  default  of  iflue  6f  his  body 
1fa>  on\y  a  condition  .precedent.  The  teftator 
was  a  bacchelor  %  hie  will  was  to  take  no  effefi,  if 

he 
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he  fhirried  arid  had  chndren.  That  this  devtfe 
being  conditional,  the  cotirt  would  fupport  the  in* 
tention  of  the  teftator.  That  the  exprellion  '^rn 
default  of  iflue  of  my  own  body/'  differed'  frooi 
faying  '*  on  failure  of  iflTue  of  my  own  body"^  the 
latter  expreiEoo  fuppofed  that  ifTue  would  exiftj 
the  former  did  not.  That  it  was  confident  with 
the  event  of  fuch  iflue  never  exifting,  as  well  as 
*  of  their  dying  in  his  life-time.     That  was  not  too 

remote  for  an  executory  devife.  Ft  wa^  to  take 
no  efle£t,  if  the  teftator  (hould  have  children  at 
his  death.  He  had  only  expreflcd  what  the  law  would 
have  implied.  E  contra^  it  was  contended  on  be- 
half of  the  defendants,  that  the  words,  **  in  default 
of  ifTue  of  my  own  body*'  meant  an  indefinite 
failure  of  iflue,  and  was,  therefore  too  remote  in 
point  of  law.  That  though  the  teftator  was  a 
batchelor,  and  might  think  it  probable  that  he 
ibould  remain  fo,  and  therefore,  in  that  event,  might 
mean  his  devifee  over  to  take,  yet,  the  fame  fnteit»» 
tion  for  them  to  take  was  as  probable,  in  cafe  a 
diiFerent  event  had  happened,  namely,  that  of  bis 
marrying  and  having  ifl^ue,  and  that  iflue  affterwards 
failing  ;  both  difpofttions  were  equally  reafonaUe, 
and  proper,  and  might  (for  ought,  that  he  knew  to 
the  contrary)  be  equally  legal.  That  the  teftator 
did  not  mean  to  give  his  truftees  a  bafe  fee.  He 
only  meaat  to  give  them  an  cftate  ^*  en  failure  ff 
his  own  ij/ue**  whenever  they  (hould  become  extid£^i 
Then,  and  not  till  then,  his  devifees  over  were  to 
take.  But  that  was  a  period  too  remote  for  fup* 
porting  it  as  an  executory  devife*     That  there  was 
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1  obfcrvc  in  the  report  of  the  above  cafe,' 
the  court  delivered  no  exprefs  dccifive  opini- 
on,  as  to  the  validity  of  the  limitation  xotbe 
heirs  of  the  body  of  5.  by  any  other  hufband, 
taken  as  a  future  devife  i  but  it  niuft  be  in- 
fcrred  from  the  judgment,  when  compared 
with  the  words  of  Lord  Mansfield^  that  the 
court  were  inclined  to  avoid  admitting  the 
validity  of  that  linnitation ;  for  Lord  Mans^ 
field  fa\dz  *^  And  fuppojing  the  devife  to  the 
*^  iffuc  of  B.  by  any  fecoTid  hufband  to  be 
'^  void,  the  limitation  to  L.  could  not  take 
**  place  as  a  contingent  remainder."  And 
indeed  fuppofmg  that  limitation  not  to  have 


DO  foundation  tofuppoK  this  devife,  as  an  Imme- 
diate devife.  Sid  per  Lord  Mansfield^  wheii  a  de- 
vife mull  take  c(Fe£l  at  the  death  of  the  tedator,  it 
is  not  properly  an  executory  devife.  Such  a  de- 
vife, is  a  devife  upon  a  contingent  event,  which  mud 
bippcn  at  or  before  the  death  of  the  teftator ;  an 
executory  devife  is  a  devife  that  is  to  tike  place 
infuturo.  And  the  court  certified  that  they  were 
of  opinion  that  the  truftees  took  ay>/,  decermtna* 
ble  when  the  purpofe  of  paying  the  teftator's  debts, 
legacies,  and  funeral  expences,  out  of  the  rents,  iiTues 
and  profics  of  the  devifed  premifTes,  in  aid  of  the 
perfonalefliite,  (hould  be  performed.  Fid*  4  Burr. 
Rep.  2165. 

been 
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httn  voidy  then  I  apprehendi  the  fubfcqutfnt 
limitation  to  L.  might  wdl  hare  taken  place; 
even  though  the  will  was  not  coolidercd  as  an 
execution  of  the  articiles  r  ^  it  would  tiiea 
either  have  taken  efFed  in'pofleflion  after  the 
death  of  C.  and  of  B.  without  her  leaving 
iiTue  by  a  fecond  hufband ;  or  would  then>  if 
j5.  had  lefc  any  fuch  ifloe,  have  vefted  \n  in* 
Vide  infra,  tereft,  as  a  remainder  upon  \ht  eftate«tail^ 
^TJ'  ^^^    then  become  vefted  in  fuch  iflue  2  Vide  the 

and  Brown-  ^^        r  ^  ^  in  /.»•-.» 

fword  V.  Ed-    c:^^*  <>>  Gofe  V.  G^re  and  Brown/word  v.  Ed' 
wards,  wards,  hereafter  cited,  where  a  limitation  af* 

(  340  )  ter  an  eStecutory  devife  in  tail  being  fe  li- 
mited as  to  take  effeft,  either  in  lieu  of  the 
preceding  executory  devife,  if  that  failed, 
or  elfe  as  a  remainder  to  depend  upon  it, 
if  that  cook  effeft,  was  good.  So  here,  if 
the  executory  limitation  to  the  heirs  of  the  body 
of  B.  had  been  held  good,  I  don*t  fee  that 
there  could  have  been  any  objection  to  the 
fubfequent  eftate  limited  to  L.i  for  it  muft 
have  vefted,  either  in  pofleflion  or  intereft,  at 
the  time  when  the  preceding  limitation  was 
limited  to  take  eiFed:  and  if  it  vefted  only  in 
intereft,  it  thenceforth  became  liable  to  be 
barred  by  the  tenant  of  the  preceding  cftate- 
tail,  and  therefore  could  not  be  confidered  as 

extending 
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extending  a  perpetuity,  beyond  what  the  firft 
litnitation  itfelf  would  do  (if). 

However^  though  the  validity  of  the  limt- 
tacioiii  to  the  heir&  of  the  body  of  B.  by  anjr 
other  hufband  appears  to  have  been  queftioned 
in  this.cafe^  in  the  fanae  manner  as  the  limita*' 
tion  to  the  UIue*inale  of  B.  by  a  fecond  wife 

(«)  k  appeart  from  a  note  in  Doagh  Rep.  507, 
extraded  from  a  eopy  of  Lord  Kntfnft  note  o£ 
this  cafe,  that  this  decifion  in  the  cafe  of  Go9imam 
verf.  G^odrigbt^  went  upon  the  alternative,  either 
of  the  niece  having  taken  an  eftate  tail  by  iinpli« 
catiop,  or  of  the  firft  devife  (to  the  heirs  of  the 
body  of  the  niece  by  any  other  hufband)  being  too 
remote,  and,  of  courfe  the  fecond.  The  court 
thought  it  unneceflary  to  determine,  whether  the 
niece  took  an  eftate  by  implication  1  and  according 
to  Lord  Kenytn's  note.  Lord  Mansfield  in  giving 
judgment  faid  **the  whole  of  the  cafe  comes  to 
this ;  whether  the  teftatrix  intended  by  the  devife 
/#  give  the  biirt  rf  the  ie^  ef  her  niece  A.  L.  by  a 
fecund  bufiand^  the  remainder  or  reverfion  or  eftate 
(whatever  it  is  called)  after  the  deaths  of  herfelf 
E,  JV.  and  if.  L.  and  failure  of  liTue  between  them, 
or  whether  (he  meant  to  give  an  eftate  in  pofleffion 
to*  the  iflue  of  A,  £•  by  a  fecond  hufband";  his 
Lordfhip»  (therefore  being  clear  that  it  was  not  an 
immediate  devife),  put  the  cafe  entirefy  on  the  re- 
motenefs  of  the  firft  devife. 

waSy 
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was,  in  the  above  cited  czfh  of  Moor  v.  Par^ 
kcTy  and  fomc  ground  feems  to  be  afforded  us, 
to  infer  that  the  court  were  not  inclined  to 
admit  its  validity  j  yet  there  is  no  dtreft  or  de- 
dlive  refolution  upon  the  point  in  this  ca/e, 
any  more  than  in  the  otherof  Af^t^r  v.  Parker. 
But  the  cotirt  in  both  cafes  feem  to  have 
avoided  the  poiflt,  and  declined  entering  into 
the  real  merit  of  thediftinAion taken  between 
aft  executory  limitation  to  a  perfon  not  in  ejfe^ 
when  made^  verba  depr^fffnti  (» the  phrafe 
is)  and  when  made  per  verBa  defutttro.  Of 
this  diftinftion,  however,  I  (hall  take  occa- 
fion  to  treat  in  a  fubfequcnt  page  of  this 
cITay :  and  endeavour  to  fliew  by  feme  re- 
cent c^fcs,  that  the  diftinftion  is  no  longer 
attended  to.   . 


(340 
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The  like  rule  holds  in  the  limitation  of  a 
term  or />;?r/iW  eftace,  viz.  that  a  difpoficion 
thereof  to  rake  cffcdl  afrcr  failure  of  heirs  of 
the  body y  or  dying  without  ijfue,  without  other 
rcftridion,  is  too  remote. 

Thus,  where  there  was  a  limitation  of  a 
term  in  truft  for  R.  during  his  life,  then  in 
truft  for  his  wife  during  her  life,  and  after 
their  deaths  in  truft  for  their  children  during 

their 
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their  lives ;  and  if  R.  and  his  wife  fhould  die 
withio  (he  term  without  ijfue^  or  having  iflfue^ 
if  that  iflue  die  within  the  terni,  then  to  W.^ 
this  limitation  to  JV.  was  held  void.--.There  ^  ^^ 
is  a  long  feries  of  cafes  to  this  purpofe  report- 
ed by  Pollexfen^  from  page  24  to  44.  with 
which  I  think  it  unneceflary  to  trouble  the 
reader  in  this  place,  in  fupport  of  a  dofkrine 
fo  fully  eftablilhed  by  later  authorities;  though 
I  ihall  have  occalion  to  mention  fome  of  them 
in  the  fequel  of  thefe  iheets,  upon  points 
of  a  different  nature.  I  (hall  here  content 
myfelf  with  citing  only  two  or  three  plain 
leading  cafes  upon  the  prefent  point. 

For  inftance,  where  a  man  poffcfled  of  a     (  341  ) 
term,  devifed  it  to  one,  and  the  heirs-male  of  i  Rol.  Abr. 
his  body,  and  for  default  of  fuch  iffuc  to  an-   LevcnthoVp 
other,  and  the  heirs-male  of  his  body,  this   'v.  Afhby. 
was     adjudged    a  void  remainder;   for  if 
it  (hould  be  fuffered,  a  man  might  make 
perpetuities  of  a  term. — But  the  law  wilt  no 
more  admit  of  a  perpetuity  in  one  fort  of 
eftate,  or  fpecics  of  property,  than  in  ano* 
thcr  {a). 

Again, 
.. ' ■ —  ^ 

(tf)  Thus  where  a  demife  was  made  in  1757,  by 

Sir  JJin  Wrothy  for  pne  thoufand  years,  and  a  de* 

Woh.  II.  L  fcaxaact 
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feasance  executed  at  the  fame  time,  declaring  it 
a  fecurity  for  a  fum  of  money  and  intereft  ;  which 
ter(D  was  afterwards  afligned  to  Sir  John  Babtr^  ia 
truft  for  fecuring  money  to  him  on  mortgage,  who 
afterwards  affigned  it  to  Edivard  Btnvftify  by  whom 
it  was  afligned  to  Richard  IVatJon^  in  truft  for  Sir 
Edivard  Brettj  to  the  intent  to  wait  upon  the  inhe- 
ritaoce  intended  to  be  conveyed  |o  Sir  Edward 
Britt.  After  which  Sir  Edward  BrtU  made  his 
w.ill  dated  in  J  782,  whereby,  *' after  reciting  that 
^^  by  deed  indented,  he  did  purchafe  of  Edward 
**  Brcwjier  dcceafed,  all,  l5Sc»  which  was  th.eretoforc 
^^  the  lands  and  inheritance,  or  reputed  to  be  the 
*Mdnds  and  inheritance  of  Sir  John  IVroth,  and 
**  lately  purchafed  by  him  for  the  refidueof  the  term 
*'  of  one  thoufand  years,  then  to  come  and  unex- 
*'  pired;  in  which  deed  there  was  a  covenant  from 
**  Brewjier^  that  Sir  John  JVroih  and  his  heirs,  in 
*'  whom  tl>e  fee  of  the  premifles  was  veded,  fhould 
*<  convey  the  fame  to  him  and  his  heirs;  byt  the 
•*fald  Sir  John  Wroth  dying  before  fucb  deed  was 
*'  executed,  ax>d  leaving  ifTue,  an  infant,  it  was  then 
**  impoffibje  to  have  the  fee  conveyed  to  bim  5 
wherefore  be  did  thereby  declare,  and  it  was  his 
will  and  dcfire,  that  a  conveyance  (hould  be 
•*  executed  by  the  heirs  of  Sir  John  JVroihj  when 
*•■  they  Ibouid  attain  to  their  full  age,  according  to 
*•  the  fettlement  in  tail  thereafter  mentioned."  The 
teftator  then  devifcd  the  faid  prcmifles  to  John 
njhur^  cldcft  fon  of  Henry  Fijher^  and  Elizabeth  his 
wife,  for  the  term  of  his  natural  life,  remainder  to 
truftees  to  preferve  contingent  remainders^  and 
after  the  death  of  John  Fijher^  to  the  firft  (on  of 

the 
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the  body  of  J^hn  Fijber^  aiid  the  heirs  male  of 
body  of  fiich  firft  fon,  remainder  to  the  fecoad,  thif  d, 
fourth,  fifth,  fixtht  fcventh,  eighth^  aad  every  other 
foa  of  eke  f^id  John  Fiflur  fucceiCvely  in  tail  male  $ 
remainder  to  Nathaniel  Fijher^  iecond  fon  of  Henry 
Fijher  and  EUzahetb  bis  wife  for  life,  with  remainder 
to  truftees  to  preferve,  i*fe.  with  remainder  to  the 
firft,  and  other  fons  of  Nathaniel  Fijher  in  tail  male, 
with  remainder  to  Edward  Fijher^  third  fon  of  the 
faid  Henry  Ftlher  and  EUzaheth^  and  hit  fons  in  like 
mannery  remainder  to  all  and  every  the  other  fon 
and  fons  fucceflively  of  the  faid  Hemy  Fift^er^  an4 
Elizabeth^  and  the  heirs  male  of  the  body  of  every 
fuch  fon  and  fons,  according  to  their  feniority  \  and 
for  default  rf  fuch  ijfue^  to  the  right  heirs  of  Stephen 
Beckenham  and  Richard  Waifan^  their  heirs  and  af- 
figns  \  and  the  faid  teftator  direded^  that  the  re« 
mainder  of  the  faid  term  fhould  renuin  and  be  at- 
tendant on  the  inheritance  of  the  premifles,  accor^ 
ding  to  the  limitations  aforefaid.  And  as  for  all 
other  his  real  and  perfonal  eftate  he  devifed  the  fam^ 
to  the  faid  fohn  Fijhir^  Nathaniel  Fijher^  and  Edward 
Fijher^  the  elder  of  them  to  have  a  double  (hare, 
and  the  reft  between  the  other  two,  and  made  the 
faid  Stephen  Beckenham  and  Richard  fVatfon  executors 
of  his  will.  And  the  teftator  alfo  dire<5ied  that 
every  perfon  to  whom  the  premifles  was  limited^ 
by  the  devifes  aforefaid,  fhould  taice  upon  him  and 
yfe  the  furname  of  Brett. 

Iti  1683  the  teftator  died,  and  Jthn  Fijher  took 
upon  him  the  name  of  Brett^  and  entered  on  the 

L  2  premifles. 
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premiiTes.  Hinrj  Frfhir  and  EEzahetb  his  wife^ 
afterwards  died  leaving  no  other  iflue.  NathanUl 
Fijber  died  without  jfliie,  having  made  his  will,  ^nd 
*  appointed  his  brother  Edward  executor,  who  proved 
the  fame ;  and  afterwards  died  without  iflue,  having 
alfo  il^ade  his  will,  and  appointed  his  brother  John 
Fijhir  Brett  executor,  who  duly  proved  the  fame* 
In  17 13  Nathanitl  Wilkins  Brett^  as  heir  of  Richard 
Watfon  one  of  the  executors  of  Sir  Edward  Brett 
exhibited  his  bill  in  the  court  of  chancery,  againft 
John  Brett  Fijber  and  Edward  Fijber^  and  againft 
fome  of  the  tenants  to  the  premiiles,  praying  that 
John  Brett  Fijber  and  his  brother  Edward^  might  be 
enjoined  from  cutting  down  timber  on  the  premiiles 
or  committing  any  wafie  thereon.  The  caufe  was 
beard  before  Mr.  Jufiice  ^racy  who,  upon  the 
plaintiffs  giving  fecurity  againft  the  heirs  of  Sir 
Jphn  fVroth^  ordered  the  mafter  to  fee  what  timber 
had  been  felled,  and  the  value  of  it,  ^nce  Sir  Ed^ 
wardBrett\  death,  whereof  John  Brett  Fijber  was 
ordered  to  pay  one  moiety  to  the  plaintiff. 

Afterwards  on  a  rehearing  before  Lord  Cowper 
in  1716,  the  bill  was  ordered  to  be  amended,  and 
Sir  Thomas  IVroth  the  heir  at  law  made  a  party  who 
by  his  anfwer  denied  any  fale  by  his  father,  and 
claimed  the  right  of  i;edemption.  No  further  pro- 
ceedings were  then  had,  but  in  17339  the  plaintiff 
exhibited  a  bill  of  revivor  and  fupplement. 

From  the  anfwer  of  Jacob  Sawbridge  to  this  bill, 
it  appeared  that  John  Brett  Fijber  affigaed  the  pre- 
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mifles'for  the  reinainder  of  the  faid  term  of  1000 
years  to  William  Newlandy  for  fecuring  a  debt* 
Then  Ntwland  purchafed  in  the  inheritance  from 
the  heirs  of  Sir  Thomas  fVrotb  who  conveyed  the 
fame  to  Georgi  Thompfon  and  his  heirs^  in  truft  for 
Niwland.  Afterwards  the  eftate  and  intereft  of 
NiwUnd^  in  the  preroiflcs  becamevefted  in  Sawbridge 
he  having  purchafed  the  fame.  And.  John  Brett 
Fijher  at  his  death,  devifed  the  premifles  and  all  his 
real  and  perfonal  eftate  to  y<?r9^  5inc;^r/^/  his  heirs 
executors  and  adminiftraiors,  and  appointed  him 
executor  of  his  will. 

f 

I 

Afterwards  the  cafe  canre  on  to  be  heard  before 
Sir  Jofepb  Jikyll^  Mafter  of  the  Rolls,  who  being  of 
opinion  that  the  plaintiff  had  made  out  no  title  to 
the  inheritance  of  the  premifTes,  as  heir  at  law  of 
Richard  Watfin^  it  was  then  infifted  that  he  had  a 
right  to  the  premifTes,  for  the  refldue  of  the  term  of 
one  thoufand  years  under  Sir  Edward  Brett's  will, 
the  remainder  thereof,  fubjed  to  the  eftates  of  John^ 
Nathaniel^  and  Edward  Fijher^  and  the  contingent 
intereft  to  their  fons,  having  vefted  in  Catherine 
Wilkins  otherwife  Watfon^  who  was  the  heir  at  law 
of  Richard  IVatfon  at  his  death,  to  whom  the  plain- 
tiflFwas  adminiftrator.  But  his  Honor  upon  a  fur- 
ther hearing  was  of  opinion,  that  the  ptaintifF  had  « 
no  title,  and  therefore  decreed  that  the  bill  fhould 
be  difmiflTed. 

From  this  decree  the  plaintiff  appealed.     And, 
on  ilia  bthalfi  it  was  faid  that  Sir  £Ai;ar^  Ar///^ 
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having  devifed  the  ptemilTes  as  an  eftate  of  inh«- 
ricancci  and  not  as  a  term,  and  having,  in  fad,  only 
a  term  and  no  inheritance,  the  term  would  not  pafs  ; 
and  adlj.  That  if  he  intended  to  de^ife  the  term^ 
the  limitation  to  the  right  heirs  of  Stephen  Becken* 
J^aatf  and  Richard H^atfiny  was  too  remote  and  there* 
fore  void.  To  the  firft  of  thefe  objeAions,  it  was 
anfwered,  that  the  respondents  were  not  at  Kbertjf 
to  infifl  that  the  teftator  had  not  the  legal  pr  equi-^ 
table  eftate  of  inheritance  in  htm,  for  that  the  coo* 
veyance  to  John  Brett  Fijher^  under  whon^  they 
claimed,  from  the  heirs  of  Sir  John  IVrdtbi  ought  to 
be  underftood  to  be  in  purfuance  of  the  intent  of 
the  teftator,  and  of  that  equitable  right,  to  which 
he  apprehended  himfelf  to  b^  intided.  But  if  h« 
was  not  to  be  confidered  as  intitled  to  th«  inherit 
tance,  it  was  conceived  that  there  could  be  no^ea* 
fon  to  overturn  his  will  entirely,  becaufe  ic  could 
fiot  take  tScdi  in  the  full  extent  which  be  intended. 
And  as  to  the  other  objedtion  it  was  Taid,  that  the 
intermediate  limitations  to  the  Tons  of  John  Bntt 
Fijher^  Nathanul  Fijher^  and  Edward  Fi^gr  wpre  all 
of  them  contingent  only,  and  to. happen  within 
the  compafs  of  lives  then  in  beings  and  as  thoG^ 
contingencies  never  did  happen,  and  the  limitaiions 
to  the  heirs  of  Becienham^  were  to  take  effefl  in- 
tnediately  on  the  failure  of  the(e  contingencies,  ii 
could  not  be  too  remote,  fince  there  never  was  any 
pcrfon  in  being  who  had,  or  was  entitled  under  thg^ 
will  to  have  any  greater  eftate,  than  what  was  dc- 
(ern)ina()]e  on  lives  then  in  being. 
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On  the  other  fide  it  was  contended^  that  Sir  Ed» 
ward  Bretty  under  the  circumftances  of  the  cafe^ 
had  no  title  to  the  inheritance,  either  in  law  or 
equity ;  and,  therefore,  though  he  toot:  upon  hiih 
to  devife  the  inheritance,  yef  he  had  no  tight  to*  do 
foj  ror  could  the  inheritance  pifs  by  his  iVill,   he 
having  no  legal  or  equitable  efliate  or  intereltthefein, 
and  confequently  the  appellant  could  Ksive  no  title 
thereto.     As  to  the  term  of  one  thoufand  year's^ 
it  appeared  very  plainly,  by  Sir  Edward  Breads  Will^ 
that  he  Had  no  intention  to  devife  it,  as  a  tdriii  in 
grofs;  he  having  exprefsly  dire<9:ed,   that  the  re* 
mainder  of  the  leafe  (hould  be  attendant  upon  the 
inheritance  of  the  premifTes,  accorditig  to  the  H« 
mitations  in  the  will ;  and  thofe  limUations  were 
fiich,   as  were  proper  only  for  an  eftate  of  inherit    ^ 
tance,  and  not  for  a  term  of  years.     And  as  he  did 
not  intend  to  devife  the  term,  as  a  term  in  grofs, 
but  only  to  devife  the  inheritance,  which  he  had 
not,  fo  neither  could  he  entail  the  term  in  fuch 
manner  as  he  had  limited  the  premiiTes  by  tHe  will, 
if  he  bad  been  minded  fo  to  do;  becaufe  fuch  a   , 
limitation  of  a  term  tended  to  create  a  perpetuity. 
And  the  limitation  to  the  heirs  of  IVatfon^  zvkABechn" 
ham^  after  failure  of  ifTue  male  of  John  Bntt  Fijh$r 
and  his  two  brothers,  was  void  in  its  creation,  and 
mras  fuch  an  executory  devife,  as  could  never  take 
place  by  the  rules  of  law-     That  though  in  faft 
Henry  Fijher  left  no  other   fons  than  John  Brett 
Fijherj  and  his  brothers,  and  they  all  died  with- 
out  iflue,  yet    that   would    make    no    alteration 
in  the  cafe ;  for  the   will   mufl   be  conftrued  as 
things  ftood  at  the  time  of  making  it,  without  re- 
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gard  to  any  future  event.  Befides,  the  teftator's in- 
tention was  plain,  that  the  limitation  over  was  to 
take  place  upon  failure  of  iflfue  generally,  be  it  when 
it  would,  and  noc  upon  failure  of  iflue  within  foch 
a  reafonable  time  as  the  law  allows  of ;  for  he  en- 
tailed the  eftate  by  proper  and  technical  words, 
under  an  apprehenflon  of  his  having  a  power  over 
the  inheritance,  and  of  limiting  a  remainder  after 
the  eftates  tail  (hould  be  determined :  and  if  the 
limitation  to  the  heirs  of  Watfin  and  Becktnham^ 
was  not  good  when  the  will  was  made,  nothing 
which  had  happened  flnce  made  it  good.  And  it 
f.  was  ordered  and  adjudged  that  the  appeal  (hould  be 

difmifled,  and  the  decree  therein  complained  of  con- 
firmed. Brett  V.  Sawbrid^e  et  aPy  4  Br9.  Caf.  Pari 
244.  ann.  1736- 

A  manufcript  reference  to  the  above  cafe  as  a 
further  illuftration  of  this  pafTage  having  been  made 
by  Mr.  Fearne^  in  the  copy  of  the  lalt  edition,  in 
which)  as  I  have  before  mentioned,  he  has  pointed 
out  his  further  intentions,  as  to  the  improvement 
of  this  cfTay ;  I  have  inferted  it  here,  and  though 
the  complex  nature  of  the  circumftances  attending 
itj  runs  into  great  length,  I  truft  the  neceflity  of 
ftating  them,  in  order  to  comprehend  the  grounds 
of  the  judgment  will  be  deemed  an  excufe  j  for  if 
this  cafe  was  decided  upon  the  ground  of  the  re- 
motenefs  of  the  ultimate  remainder,  it  feems  to 
militate  againft  the  principle  which  grew  up  about 
this  period  of  time,  and  which  is  dated  by  Mr. 
yearne  in  the  original  work  page  40^^  "that  what- 
ever number  of  Umitations  there  may  be^  after  the 
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firft  executory  devife  of  the  whole  iatereft,  any 
one  of  them  which  is  fo  limited^  that  it  muft  take 
effeA'(if  at  a)])  within  twenty  one  years  after  the 
period  of  a  life  then  in  being,  may  be  good  in  event, 
if  no  one  of  the  precedmg  executory  Jimitations, 
which  would  carry  the  whole  interefl,  happens  to 
vcft."  On  which  ground  ihe  cafe  of  Higgins 
and  DowUr  infra  ^0%^  and  of  Stanley  and  Leigb 
ibid,  409,  the  former  of  which  cafes  was  decided  in 
1707,  and  the  latter  hy  S'tjc/ei^bji^yliin  1732, 
and  which  latter  cafe  runs  qtatuor peaibusy  with  the 
cafe  of  Brett  and  &Gwbridge\  fn  no  one  of  the  pre* 
ceding  limitations  to  the  f»>ns  of  ^aAir,  Jiathanief^ 
and  Edward  Brett^  and  their  he  rs,  and  which  carried 
the  whole  intereft,  vcfted,  the  executory  limi- 
tation to  the  right  heirs  of  Stephen  Betkenharfij  and 
Richard  fFat/eftj  therefore  was  fo  limited  as  to  talce 
cfTe^^  if  at  all,  within  twenty-one  years  after  the 
period  of  a  life  thea  in  being,  and  therefore  feems 
to  me  to  have  been  good  in  event.  And  as  to  the 
words  •'  for  default  of  fuch  iffue"  they  fecm  to  me 
referable  to  iffue  mentioned  before,  namely  iffue  of 
Jehn^  Nathaniel^  and  Edward;  ft>r  it  feems  fettled 
that  where  there  has  been  a  preceding  devife,  to 
ijfut  or  chitdrcrij  *'  the  words  in  default  of  iffue" 
have  been  held  to  mean  in  default  oi  fuch  ijfue^  to 
take  under  that  devife.  yide  Luddingten  v.  Emi^ 
I  Salk.  224.  Blackburne  v.  Edgeily,  1  Peer  Will.  600. 
and  Goodright  v.  Dunhaw^  Dougl.  Rep.  251.  And 
whether  they  had  or  had  not  iffue,  would  be  deter^* 
mined  at  their  refpedltve  deaths.  And  therefore  at 
the  cafe  of  Brett  and  Saxvbridge,  was  decided  in 
chancery  by  Sir  Jofeph  Jtkyll  in  1 734,  who  decided 

th« 


^54 


I  Ventr.  79. 
I  Lev.  290. 
Love  1;. 
Windham. 
Et  Glover 
4v.  ScrothoiF. 
Bro.  Rep. 
Ch.  33. 
Et  infra  394. 
in  note(^) 
And  vide 
Pollexf.  24. 


Of  Executory  EJlates 

Again,  where  A.  poflTcflcd  of  a  term  for  99 
years,  determinable  upon  three  lives,  dcvifcd 
the  leafc  to  his  wife  for  life,  and  after  her  dc- 
Gcafc  to  iV.  his  {on  for  life^  and  if  iV.  fhoisld 
die  tvitbout  iffue^  then  to  B.\  it  was  held  thaf 
the  remainder  to  5.  was  void,  for  that  the  re- 
mainder of  a  term  could  not  depend  on  .a 
poffibility  fo  remote   as  the  dying  witboui 

ijjue  {a). 

And 

the  cafe  of  Stanlef  and  Leigh  In  1732)  which  cafe 
feems  to  me  to  agree  in  all  points  with  Bnft  and 
Sawhridgey  it  appears  to  me  that  the  decifion  in  th^ 
latter  cafe,  .mud  have  turned  on  the  circuitidance 
of  the  clear  demonftration  afforded  by  the  will,  that 
the  teftator  did  not  intend  to  difpofe  of  the  term  as 
in  grofs,  and  not  on  the  remotenefs  of  the  executory 
limitation,  to  the  right  heirs  of  Stepljcn  Beckenham 
and  Richard  TVatfon. 

{a)  But  the  truft  of  a  term  for  raifing  portions 
on  either  of  two  contingencies,  of  which  one  is 
within  the  allowed  limits,  will  be  good  in  (bat 
iventm 


Thus  where  a  term  of  1000  years  was  created 
in  a  marriage  fettlcment,  upon  truft,  "  that  in  cafe 
the  fettlor  Jhould  happen  to  die^  without  ijfue  male  of  his 
todj/y  on  the  body  of  his  intended  wife  begotten,  of 
if  all  (he  iTue  male  between  them,  (bould  happen 
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to  die  without  ifliie,  and  there  (hould  be  iffue  female 
of  the  marriagei  which  ihoald  arrive  refpe£tively 
at  the  age  or  ages  of  eighteen  years,  or  be  married  \ 
then,  from  and  after  the  death  of  the  furvivor  of 
the  fettlor  and  his  wife  without  iflite  male,  cr  in  cafe 
at  the  death  of  the  furvivor,  there  (hould  be  iflue 
male,  then  from  and  after  the  death  of  fuch  ifllie 
male,  without  iflue,  the  truflees  ihould  rai(e  500A 
for  one  daughter,   1000 A  for  two,  and   in  cafe  of 
three,  or  more,  (hould  affign  the  whole  term  to  their 
ufe.     There  was  iflue  of  the  marriage  one  fon  and 
four  daughters,  who  all  lived  to  eighteen)  and  were 
married.     The  father  died,  then  the  fon  died  with- 
out iflue.     Afterwards  the  mother  died,  and  then 
the  four  daughters  entered,  againft  whom  an  ejeA** 
ment  was  brought  by  a  devifee  of  the  fon.     And  ia 
fupport  of  the  ejefiment  it  was  argued,   that  the 
trufls  of  the  term  were  void ;  being  on  too  remote  a 
contingency,  i//z.  the  dying  of  the  iiTue  of  the  mar- 
riage without  iflue  generally.     But  the  court  were 
clear,  that  the  firil  part  of  the  contingency  was 
good,  viz.  *^  in  cafe  the  fettlor  and  his  wife  died 
without  kaving  iflue  male";  and  as  that  happened 
in  fa£l  to  be  the  cafe,  the  court  would  not  enter 
into  the  confidcration,  how  far  the  other  branch  of 
the  contingency  might  have  been  fupported,  which 
could  only  come  in  queftion,   in  cafe  the  fon  had 
furvived  both  his  parems,  Longhtad  on  the  demife  of  * 

Hopkins  againft  Phdps  and  others^  2  Sir  JV.  Bkckjlf 
Rip.  704. 

So  where  one  devifed  his  eflates  in  R.  to  his  fon 
A  Md  bii  heirs,  (sT^.  and  the  reft  of  his  eftates 

to 
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to  his  Ton  B.  and  his  heirs,  l^c.  aqd  if  either  A,  or 
B»  Ibould  die  without  having  fettled,  or  otherwife 
difpofed  of  the  eftates  fo  deviC^d,  or  without  leaving 
iiTue  of  his  or  their  refpeSive  body  or  bodies  lavr- 
ftilly  begotten;  or  having  fuch  ifTue,  fuch  liTue  £hould 
die  before  his  or  their  age  or  ages  of  twenty-one, 
and  without  leaving  lawful  iflue,  he  willed  that  the 
premises,  fo  given  to  fuch  of  his  fons  A.  and  B. 
(o  dying,  (hould  go,  and  he  gave  the  fame  unto  the 
furvivorof  them  hisheirs,  ^c,  forever;  and  if  the 
furvivor  (hould  die,  without  having  fettled  or  other- 
wife  difpofed  thereof,  or  of  the  eftates  thereby  ori- 
ginally  devifed  to  him,  or  without  leaving  lawful 
ifiue  of  his  body,  or  having  fuch  iiTue,  fuch   iflue 
fhould  die  under  21,  without  ifiue,  and  his  fon  2>. 
ibould  then  be  dead  without  ifiue,  then  he  gave  fuch 
of  the  faid  devifcd  premilles,  as  fhould  not  have 
been   fettled  or  difpofed  of  as  aforefaid,  unto  the 
right  heirs  of  £•  then  deceafed,  in  fee.   Lord  Kenpn 
was  extremely  clear  that  on  failure  of  the  firft  limi* 
tation,  the  fecond  might  have  taken  eStSt  as  an  exe- 
cutory devife.  Beachcraft  verf.  Broome^  j^Durnf.  and 
Eaft*s  Term  Rep.  44.1  • 

Et  vide  infra  358,  note  {a)  Hockjey  and  his  wife 
verf.  Mawby* 

But  the  laft  mode  of  conftruAion  is  only  adroif- 

fable,  where  the  contingencies  are  capable  of  being 

divided,  fo  that  fhey  may  be  confidered  as  alternate 

or  concurrent,  the  one  to  take  efFeA  only  in  cafe 

.    the  other  fails  of  taking  efiedl  at  all. 

Thus 
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Thus  in  the  cafe  of  Proifor  vcrf.  Bifliop  of  Batb 
and  lf(eUst  where  one  gave  and  devifed  unto  the 
fir  ft  and  other  fons  of  her  grandfon  T*  P*  ihat/hould 
bi  hred  a  cltrgyman^  and  be  in  holy  orders^  and  to  his 
heirs  and  affigns  all  her  right  of  prefentation,  to  the 
re£lory,  Idc.     But  in  caft  her  faid  grandfon  the  faid 
laft  mentioned  T.  P.  fliould  have  no  fuch  fon,  then 
(he  gave  and  devifed  the  faid  right  of  prefentation 
unto  her  grandfon  7*.  M,  his  heirs  and  affigns  for 
ever.     And  the  teftatrix  died  leaving  the  faid  T.  P* 
and  T.  M.  her  furviving  ;   and  afterwards  the  faid 
71  P.  died  without  ever  having  had  any  fon.     And 
the  queftton  was  whether  the  devife  to  T*.  M*  could 
take  efFe<^,  as  an  executory  devife  ?     And  it  was 
argued  in  fupport  of  the  devife  that  it  could  not, 
for  that  it  was  too  remote,  becaufe  T*.  P.  had  no 
fon  born  at  the  death  of  the  teftator,  and  if  he  ever 
ihould  have  one  fuch  fon,  he  would  not  neceflarily  be 
in  orders,  within  iwrnty-one  years  after  his  birth.  By 
the  cannons  of  the  church,  no  perfon  could  be  a'd- 
mitted  into  deacon's  orders  before  the  age  of  twen* 
ty-three,  without  a  faculty,  nor  could  he  be  ordained 
prieft,   before  twenty-four.     And  it  was  faid  that 
the  devife  to  7.  M.  was  liable  to  the  £ime  objedlion, 
on  account  of  the  remotenefs  of  the  contingency, 
for  fuppofing  there  had  been  no  previous  devife,  to 
T.  P.  the  devife  to  9".  M.  would  be  to  him   "  if  T. 
P»  {hpuld  have  no  fon  in  orders ;"  but  no  cime  was 
fixed  for  his  talcing  Orders.     And  fuch 'devife  being 
void  in  its  original  creation  could  not  be  made  goo4 
by  the  fubfequcnt  circumftance  of  71  P.  having  no 
fon.     On  the  other  fide  it  was  contended,  that  as 
by  means  of  a  faculty  or  difpenfation,  fuch  fon  might 

uke 
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fake  deacon's   orders   at   twenty-one,    tbe   court 
would  intend  thofc   were  the  orders  the  teft^trix 
had  in  contemplation  j    that  tbe  thing  devifed  was 
the  right  of  repreferiUtion,  which  a  fon  oi  T.  P. 
might  have  exercifed,  within  the  time  jjmited  bj 
law,   by  faking   deacon's  orders  by  wtuc   of  a 
faculty,  for  it  was  not  neceflary  to  gWe  tSeSt  to 
the  deyife,  that  he  fhould  hrmfelf  be  the  incun« 
bent  of  the  living,  he  might  have  prefented  foow 
other  perfon.     That  there  were  three  contingeo- 
cies  on  which  the  devife  d.epended,  the  firft,  that  of 
7*.  P.  having  a  fon ;  the  fecond  on  that  fon  being 
bred  a  clergyman  ;   and  the  third  on  his  being  in 
holy  orders :  but  if  either   of  the&r  contingeneiea 
were  good,  and  the  event  never  happened,  the  devife 
over   to  T.  M.  might  take  effed ;   in   fupport  of 
which  laft  mentioned  propoiition,  the  above  ftated 
cafe  of  Longhead  verf.  Phelps^   was  cited.     But  if 
was  (aid,  fuppofing  the  prior  devife  to'be  bad,  yet 
there  was  nothing  to  render  void  ihc  devife  toTt 
.  Af ,  for  the  limitations  in  the  will  were  alternatCr 
If  ?"•  P*  fliould  have  a  fon  in  orders^  to  take  as  de* 
vifce,  T.  M,  would  be  intirely  Occluded.     But  the 
court  were  of  opinion,  that  the  firft  devife  to  the 
fon  of  T,  P,  was  void  from  the  uncertainty  as  to  the 
time  when  fuch  fon,    if  he  had  any,  might  take 
orders  j   and  that  the  devife  over  to  T.  M.  as  it  de- 
pended on  the  fame  event,   was  alfo  void  j    for  the 
words  would  not  admit  of  the  contingency  being 
divided,  as  was   the  cafe  in   Longhead  verf.  Pheifs^ 
above  ftaicd.  HdeH,  BtatkJioneU  Term  Rep.  in  Com* 
mon  Picas,  vol.  2.  358. 

We 
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^  We  may  obfcrvc  from  the  cafes  laft  (latedj  that 
executory  limitations  originally  too  remote,  are  not 
allowed  to  take  efFe£l  by  any  modiiicationy  or  re- 
ftri(%ion  in  the  execution  of  them  ;  as  in  the  cafe  of 
Preifor  and  the  Bi(hop  of  Bath  and  Wells^    before 
ftated  in  this  note,  in  which  it  was  held,'  that  al- 
though T.  P.  died  withoi^t  ever  having  had  a;iy  fon, 
yet  the  devifc  to  T.  M.  could  not  take  efFc£l,     Et 
vid.  Daw  V.  Piity  fupra  347.  where  the  executofy 
be^qucft  to  IV.  D,  failed,  though  L.  A.  P,   died  un- 
married.    And  fo  an  executory  devife  after  an  in- 
definite failure  of  iflue,  though  good  if  retrained  to 
a  failure  of  ifllie  within  twenty-one  years  after  a 
life  in  being,  yet,   if  not  fo  reftrained  in  its  crea-. 
tion,  cannot  be  eventually  fupported  by  a  qualifi- 
cation of  that  fort  in  its  execution*     As  if  the  ifTue 
on  whofe  failure  the  executory  limitation  depends 
^(Slually  fails  within  that  period;  and  this  feems  to 
hold  as  a  general  rule^  where  the  future  intere{(, 
which  is  the  fubjeA  of  the  limitation  is  too  re- 
mote in  toto^  or  where  its  very  commencement  is  too 
remote  :  for  it  is  immaterial  in  fuch  cafes  how  the 
fa£l  a£tually  turns  out ;  the  pofHbility  at  the  creation 
of  fuch  executory  liipitation»  that  the  event  on 
which  its  exifteoce  depends  may  exceed  in  point  of 
time  the  limits  of  the  generally  allowed  period  of 
twenty-one  years  and  fome  months  at  farthefl  after 
a  life  in^eing,  vitiates  it  in  its  birtb,  fuch  executory 
limitations  being  required  to  be  reflrained  in  their 
creation  to  take  eRcQ.  within  thefe  periods  ;*yety 
there  are  inftances  of  truRs  of  this  nature  in  their 
creation  only  partially  too  remote^  which  have  been 
executed  by  equity  as  to  the  wbgle,  as  near  to  the 

apparent 
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apparent  intent  as  tbe  rules  of  law  will  admit.  The 
cafe  of  HumbiTjhn  and  Humherjlon^  i  Pr,  Wms. 
Rep*  33^.  and  which  is  alfo  ftated  infra  392,  3939 
\t\  which  all  the  perfons  in  being  were  made  but 
tenant  for  life,  and  eftates-tail  were  given  to  the 
unborn  fons  (to  whom  the  teftator  had  limited 
eftates  for  life  only,  with  fuccei&ve  eftates  to  their 
fons  for  life,  and  fo  on  in  infinitum^  without  giving 
an  eftate-tail  to  any  of  them,  or  making  any  dif-« 
pofition  of  the  fee)  is  an  inftance  of  this  kind  ;  m 
which  cafe  Lord  Cowfer  conftrued  the  truft  for  life 
to  the  fons  not  in  tffty  by  implication  from  the  fub-> 
fequent  limitation  to  their  fons,  as  good  and  intend* 
ing  eftates  to  them  (the  fons)  and  their  iflue-male, 
and  void  only  in  refpe£^  of  the  rcftridion  to  tbe 
life  of  fuch  iflue-male,  that'is,  only  partially  as  to 
that  part  of  the  limitation  which  fell  within  tbe 
principle  that  forbids  the  reftrainingthe  alienation  of 
property  for  ,  longer  than  the  period  before  men- 
tioned. 

The  cafe  of  Phipps  and  Kelynge^  ftatcd  before 
poge  84.  furnifhes  another  inftance  of  this  fort. 
In  which  laft  cafe,  the  accumulation  of  the  rei|ts 
and  profits,  after  an  unborn  fon  of  A.  had  attain- 
ed twenty-one,  would,  if  permitted  to  take  place, 
have  prevented  the  alteration  of  the  leafehoid  eftate 
beyond  the  period  of  a  life  in  beings*  and  twenty-one 
years  after,  confequently  the  trufts  from  the  period 
at  which  fuch  unborn  fon  attained  2I)  would,  if  con- 
fidered  as  feparate  and  diftin£t  trufts,  have  been  too 
remote  and  void,  as  exceeding  the  limits,  at  which 
future  intcrefts  arcfermitted  to  take  tStSt.    Bat 

the 
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And  upon  thcfc  cafes  we  are  toobfcrvc,  that    \  Roll.  Abr. 

-       ,      ^  '  ,       6l  I.  pi.  K 

a  term  or  pcrfonal  cftatc  cannot,  properly    Lcvcnthorp 
fpcaking,  be  intailed ;  for  where  a  term  or   v.  Afliby. 
other  perfonal  eftate  is  limited  to  one  in  tail,    ^^iJ^^^jy 
it  is  an  abfolute  and  complete  difpofition  of 
the  whole  term  to  him  and  his  executors ;  he 
may  difpofe  of  it  as  he  pleafes ;  if  he  does  not 
difpofe  of  it,  it  goes  to  his  executors  and  not 
to  his  iflue;  and  it  does  not  revert  for  defaulc 
ofi(rue(^).     Though  a  dlftindbion  indeed 

has 


the  court,  at  the  fame  time  that  it  determined  tbefe 
trufts,  fo  far  as  went  to  the  accumulating  the  an* 
nual  profits,  after  the  unborn  fon  of  A.  attained 
tweoty-one,  to  be  void,  in  that  (hape,  ga^ve  eflFed 
to  the  teftator's  intention,  by  confideriog  the  fub^ 
fequ^nt  rents,  as  part  of  one  intire  intereft,  too  re- 
mote in  its  creation  only  fr9  ianU  \  but,  under  a 
connexion  with  the  preceding  truft,  and  by  an 
equitable  qualification  of  the  trufts  of  the  whole 
term,  capable  of  being  brought  within  the  allowed 
Kmits,  and  in  that  view  good  and  valid. 

{a)  But  where  the  perfonal  reprefentative  of  tht 
firft  taker  of  the  abfolute  intereft  in  chattels,  claimed 
againft  thofe  in  remainder,  under  and  by  virtue  of  a 
covenant  only,  a  fpeciiic  execution  was  refufed  in 
equity. 

■ 

VoL.II.  M  Thui, 
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Thus  where  A*  being  poflefied  of  an  annuity  of 
14/.  per  annum  for  ninety-nine  years,  out  of  the  Ex- 
chequer, on  his  marriage  covenanted  with  B*  and 
C;  to  pay  this  14/.  per  annum  to  his  wife,  for  ber 
feparate  ufe,  and  after  the  death  of  either  of  them, 
then  to  the  furvivor  for  life,  and  after  the  death  of 
bothy  then  to  the  child  or  children  to  be  begottea 
between  them,  and  in  default  offuch  cbilfl  or  cbildrew^ 
then  to  his  own  executors  and  adminiftrators  for 
the  refidue  of  the  term.  A.  and  his  wife  had  iflue 
only  one  fon,  who  lived  to  the  age  of  five  years, 
and  then  died  ;  and  after  the  death  of  A.  and  his 
wife,  the  plaintiff  took  out  adminiftration  to  the  fon, 
and  brought  a  bill  in  equity  againft  the  executors 
of  A,  and  his  wife  for  this  annuity  3  and  it  was  in- 
fifted,  that  the  limitation  to  the  executors  and  ad- 
miniftrators of  A.  was  void,  being  after  a  limitation 
to  the  child  or  children,  which  was  the  fame  as  if 
it  had  been  limited  to  the  iflue  ;  and  that  a  fettlement 
of  a  term  on  truftees,  in  trud,  to  permit  the  father 
to  jeceive  the  profits  for  fo  many  years  of  the  term 
as  he  (hould  live,  and  after,  to  permit  the  mother  to 
•receive  the  profits  for  fo  many  years  of  the  term  as 
file  (hould  live,  and  then  in  truft,  to  permit  tbijr 
chili  or  children^  or  ijfue^  to  receive  the  profits  for 
the  refidue  of  the  term,  would  bear  no  limitatioa 
over  in  default  of  ifiiieor  children,  in  cafe  there  fliouid 
be  any  one  in  being,  no  more  than  fuch  a  limitation 
of  the  term  itfelf  would  be  good ;  for  this  would  be 
to  introduce  and  revive  all  the  inconveniencies  of  a 
perpeturty  which  have  been  fo  long  exploded,  and 
I  the 
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the  truft  of  a  term  muft  lie  limited  in  the  fame  mari« 
ner  as  the  term  itfelf  will  bear  a  liniitation.  But 
the  Lord  Chancellor  faid^  this  being  by  way  of  to* 
venant,  no  more  pafled  out  of  the  covenantor  than 
to  ferve  the  ufes  exprefled ;  and  it  was  not  a  dif* 
pofition  of  the  annuity  itfelf,  but  only  a  covenant 
to  pay  the  14/.  per  annum  in  fuch  manner;  and 
fince  it  was  never  devefted  out  of  A.  he  would  not, 
on  this  bill,  on  any  pretence  of  equity,  tear  it  out 
of  him,  or  his  executors  ;  and  fo  difmiiled  the  bill, 
though  he  did  not  at  all  difpute  the  cafe,  if  it  had 
been  of  a  term,  or  the  truft  of  a  term  fettled  in 
fuch  manner,  that  the  remainder  would  not  have 
been  good  i  but  here  there  was  only  a  covenant  to 
pay  the  14/.  and  not  the  annuity  itfelf,  which  the 
reporter  fays,  was  thought  at  the  bar  an  over  nice 
diftinAion* 

But  this  decree^  it  is  faid  in  GiUni^s  Reportst 
feems  to  be  reafonable,  becaufe  the  adminiflrator 
comes  for  a  fpecific  performance  pf  the  covenant^ 
and  that  J^i  cannot  do,  who  was  mt  originally  id 
contemplation,  or  intended  to  be  provided  for  by 
the  covenant ;  but  that  if  the  term  had  adually 
been  vefted  to  thefe  ufes,  then,  the  intereft  of  the 
term  being  veiled  in  the  child,  and  the  heirs  of  his 
body,  as  it  muft  be  if  the  fet clement  had  ^een 
drawn  according  to  the  covenant,  it  muft  have  gone 
to  the  adminiftrator.  BaJ/i  v.  Grey^  Gilb.  Rep.  Eq* 
.97.     2  Vern.  69Z.     i  Eq.  Ca.  Abr*  362.  16. 

M  a  The 
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has  been  taken^  between  fuch  a  devife  of  a 

term  in  grofs,  and  of  a  term  de  novo  out  of  the 

(  343  )     inheritances  upon  the  opinion  exprefled  by 


The  reader  will  no  doubt  have  obrerved  that  in 
the  above  cafe  <'  in  default  of  children"  and  **  in  de- 
fault of  iflue"  are  confidered  as  of  fimilar  import, 
and  as  involving  too  remote  a  contingency  to  ad- 
mit of  a  limitation  over  after  it.  But  I  (hould 
doubt  very  much  whether,  at  this  day,  thefe  con* 
tingencles  would  be  confidered  as  fimilar ;  for  as 
will  be  feen  hereafter,  the  courts,  even  in  c^es  of  a 
limitation  over  of  a  term,  or  chattel  intereft  on  a 
Afing  without  ijfue^  are  inclined  to  lay  hold  of  every 
circumftance  they  can,  to  confine  it  in  conftrudion 
to  a  dying  wfthout  leaving  iflue  at  the  time  of  the 
death,  in  order  to  give  eSeSt  to  fuch  limitation; 
and  it  feems  but  reafonable  to  infer  that  the  fame 
difpofition  would diiincline them  to  impofe  a  contrary 
conftrudlion  on  words,  which  in  their  proper  fenfe 
import  that  event,  and  do  not  extend  to  a  failure  of 
jiTue  generally.  It  is  true  that  in  fuch  a  limitation 
over  of  a  real  eftate,  the  words  dying  without  chil- 
dren might  reafonably  be  conftrued  dying  without 
iflue,  fo  as  to  give  an  eftate-tail,  in  order  to  carry 
the  eftate  to  the  children  or  ifliie,  agreeable  to  the 
apparent  intent,  who  otherwife  could  not  take  ^t 
all ;  but  the  fame  reafon  does  not  hold  in  refped  to 
ptrfonal  eftates,  which  would  not  be  carried  to  the 
children  by  fuch  a  conftrudion,  but  veft  abfolutely 
in  the  parent.  Et  vidi  Hughs  and  Saytr^  infra  358. 
in  the  context. 

Lord 
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Lord  Coke  in  Leonard  Lovie\  cafe,  that  a  de- 

vifc  of  a  term  de  novo  to  one  and  the  heirs  of    lo  Rep.  87, 

his  body,  ihall  endure  no  longer  than  he  has 

heirs  of  his  body. 

Thus  where  jf*  feifed  in  fee,  demifed  to 
B.  his  executors  and  adminiftracors  for  99 
years,  in  truft  for  A.  and  his  wife  for  their  lives    Hayter  <v. 
and  the  life  of  the  furvivor,   and  after  the    ^?J^-       , 

.  I  P.  W.  362. 

death  of  the  furvivor,  in  truft  for  the  heirs  of 
their  two  bodies,  and  in  default  of  fuch  iiTue, 
then  in  truft  for  the  heirs  of  the  body  of  A. 
the  huft)and,  and  in  default  of  fuch  iflue,  in 
truft  for  the  heirs  of  the  furvivor  of  huft>and 
and  wife.  They  had  iflue  a  fon,  the  hufband 
died,  and  then  ^he  (on  died  without  iflue^  and 
the  mother  adminiftered  to  the  hufband  and 
fon,  and  afligned  the  term.  After  the  death 
of  the  hufband  and  wife,  it  was  contended  by 
the  heir  at  law  of  ^.  that  all  the  trufts  of 
this  term  expedant  on  the  death  of  hufband 
and  wife,  either  became  void  by  accident,  or 
were  originally  So  in  their  creation  \  for  that 
the  limitation  to  the  heirs  of  the  bodies  of  ^. 
and  his  wife,  ought  to  be  confldered  as  a  con- 
tingent eftate  to  the  perfon  who  fhould  anfwer 
that  defcription  ;  which  failed  in  event,  be- 
caufe  no  iflue  of  their  bodies  furvived  them 
both  to  anfwer  it  j  for  nemo  eft  bares  viventisi 
and  then   both  the  fubfequent  limitations 

M  3  were 
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were  void,  being  limications  of  the  truft 
of  a  term  after  a  general  failure  of  ifiue ;  and 
(  344  )  fo  the  truft  for  the  hyfband  and  wife  be- 
ing determined  by  their  deaths  and  the  reft 
being  yoid^  the  term  had* no  fifbfiftence  for 
the  beqent  of  {he  perfonal  reprefentative^ 
pf  any  of  the  parlies ;  but  fhould  be  con- 
fidered  as  attendant  on  the  inheritance. 

# 

And  in  fupport  of  this^  the  above  noticed 
diftindtion  between  a  term,  created  Je  novo. 
^nd  a  term  in  grofs^  was  infifted  upon^  viz. 
that  although  where  ^.  ppfleiTedof  a  fubfift- 
ing  term  of  500  years,  devifcs  it  to  B.  and  the 
^cirs-piale  of  his  body,  the  whole  Ihall  veft  * 
abfolutely  in  B.^  and  though  he  (hould  die 
yrithout  leaving  iffue,  it  (hall  gq  to  his  exe- 
cutors, and  not  rjcvert  for  the  benefit  of  the 
executors  of  the  tfrftarpr.  Yet  that  where  one 
fcifed  of  land  in  fee,  devifc^  if  to  B.  and  the 
heirs-male  ofhi^  body  for  500  years,  here  this 
term,  though  it  goes  to  fi.*s  exccutors,iind  not 
to  the  heirs-male  of  his  body,  yet  upon  failure 
of  fuch  iflue-male,  the  term  fliall  ceafe  for 
the  benefit  of  the  heir  at  law  pf  the  teftator. 
But,  in  this  cafe  it  was  decrpcd,  that  the 
term  (hould  not  be  attendant  on  the  inheri- 
tance; for  that  the  party  who  raifed  the  term, 
and  had  p©wer  to  fever  it  from* the  inheri- 
tance, (hewed  his  intention  fo  to  do,  by  li- 
miting 
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micing  thctruil  to  thefurvivor  of  him  and  his 

wife,  and  the  heirs  of  fuch  furvivor ;  which^     (  345  ) 

though  it  was  a  void  limitation^  manifcfted 

his  intention  to  fever  the  term  from  the  re- 

verfion. 

However,  we  are  to  obferve^  that  Lord  vide  1  Mod. 
Keeper  Finch  in  the  cafe  of  Burgis  v.  Burgis  '"S* 
iaid»  he  did  deny  Lord  Coke\  opinion  in 
Leonard  Lovie'^  cafe,  which  faith,  that  in  cafe 
of  a  leafe  fettled  to  one  and  the  heirs-male  of 
his  body,  wl|en  be  dies  the  eftate  is  determin- 
ed s  for  Finch  faid  it  (hould  go  to  his  execu- 
tors.    So  likewife  Lord  Nottingham  in  the 

Duke  of  Norfolk^  cafe,  faid  it  was  Lord   3  Cafe  in 

.  Cbanc*  30. 

Coke'&  error  in  Leonard  Lovie*s  cafe  to  fay, 

that  if  a  term  be  devifed  to  one  and  the  heirs- 
male  of  his  body,  it  Ihall  go  to  him  or  his 
executors  no  longer  than  he  (hall  have  heirs- 
male  of  his  body  s  for  thefe  words  arc  not  a 
limitation  of  the  time,  but  an  abfolute  dif- 
pofition  of  the  term  ;  and  indeed  the  deci- 
fion  in  the  Duke  of  Norfolk's  cafe  feems  to 
contravene  that  opinion  of  Lord  Coke. 

That  the  limitation  of  a  pcrfonai  eftate  to  Stratton  v. 
one  in  rail,  vefts  the  whole  in  him,  is  proved  3*Bro.  Ca. 
by  many  cafes.  PaH.  257, 

Pelham  <i/« 
Gregory,  ibid,  vol.5.  435*  ^^  D^ke  of  Montague  x;.  Lord  Beaalicu. 
ibid,  vol.6.  255. 

M  4  Thus 
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I  P.  w.  290.       Thus  where  oncdevifed  that  all  his  monef 

Pre.  Chan!  '    ^^  ^^^  government -funds  Ihould  be  laid  out 
421-  in  the  purchafe  of  landsy  and  fettled  on  his 

(  347  )  eldeft  fon  A.  and  the  b^irs-male  of  his  body, 
remainder  to  the  fecond  fon  C  and  the  heirs- 
male  of  his  body;  and  bequeathed  the  reft  of 
his  perfonal  eftate  to  A.  and  the  heirs- male  of 
bis  iodyt  remainder  over  in  the  fame  manner; 
Lord  Chancellor  held  that  the  perfonal  eftate^ 
(viz.  the  refidue  after  what  was  to  be  laid 
cut-in  purchafe  of  lands)^  could  not  be  in- 
tailed^  but  the  whole  vefted  in  the  eldeft 
fon. 

Dod.  V.  D10  So  where  long  Exchequer-annuities  for  99 
kinfon.  Vin.  yczTs  wcre  given  by  will  to  truftecs  for  the 
pi. '25.  rcfiduc  of  the  term,  in  irufi  for  E.  for  fo 

many  years  of  the  faidteriti  as  (he  (hould  live* 
afterwards  to  the  plaintiffs  for  fo  m^ny  years 
of  the  faid  term  as  they  or  the  furvivor  of  them 
(hould  livcj  and  after  the  deceafe  of  the  fur- 
vivor in  truft  for  the  heirs  of  their  bodies  law* 
fully  begotten^  for  all  the  refldue  of  the  faid 
term^  and  for  default  of  fuch  iflue,  in  truft 
for  the  defendant.  Lord  Chancellor  King 
held  the  remainder  over  to  be  void,  and  that 
the  whole  vefted  in  the  plaintiffs  to  whom  the 
limitation  was  for  life,  with  remainder  to  the 
heirs  of  their  bodies i  and  accordingly  the 

annuities 
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annuities  were  decreed  to  be  fold^  and  the 
money  to  be  paid  to  the  plaintiffs.  In  this 
cafe  the  devife  was  only  in  truft,  and  yet  the 
rule  was  the  fame. 
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So  where  a  teftator  by  his  will  devifed  that 
400/.  (hould  be  put  out  on  good  fecurity  for 
bis  Ton  7*.  that  he  might  have  the  intereft  of  it 
for  bis  lifCf  and  for  the  lawful  heirs  of  bis  body^ 
and  if  it  (hould  fo  happen  that  he  fliould  die 
without  heirs,  it  Ihould  go  to  his  youngeftfbn 
J.  B.  Lord  Hardwicke  decreed  that  the 
whole  vefted  in  the  firft  taker,  and  the  li^ 
mitation  over  was  too  remote. 


(347) 

154. 

Butcerfield  v. 
Butieriield. 


The  fame  point  has  been  Iince  adjudged  In 
a  late  great  cafe,  where  R.T.^  by  will,  gave 
the  profits  and  balf  yearly  dividends  of  4000/. 
capital  bank  ftock  to  Sir  ff^.  P.  during  his 
life  s  together  with  the  income  and  payments 
of  fix  annuities  payable  at  the  Exchequer, 
to  receive  S be  payments  during  his  life. — And 
gave  his  dwelling-houfe  in  London  (being 
leafehold)  and  the  ufe  of  all  the  furniture  and 
houlhold  linen  therein,  to  M.  C.  during  her 
life :  and  gave  to  L.  A.  P.  (daughter  of  Sir 
fT.P.)  his  dwclling-houfc  and  eftatc  at  O, 
and  the  ufe  of  all  the  goods,  furniture  and 
Jinen  there,  together  with  all  the  cattle  and 

cart 


Daw  V.  Pitt 
((ince  earl  of 
Charham) 
and  Weftcm, 
beard  at  the 
Rolls,  July 
1766. 
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cart  hor&s^  and  the  utenfils  in  huibandrjr,  as 
well  as  fome  other  eftates  and  leafehold 
houfes^  during  the  term  of  her  natural  life.  And 
after  the  death  of  M  C.  he  gave  to  L.  A.  P. 
his  dwelling-houfe  in  London  and  the  ufe  of 
•         all  the  goods  therein  during  her  life. — And 
after  the  death  of  Sir  IV.  P.  he  gave  to  L. 
(  348  )       A.  P.  the  dividends  on  the  4000/.  bank  ftock^ 
and  a]l  the  payments  growing  due  on  the  faid 
Exchequer-annuicics  during  her  life\  and  after 
her  deccafe  he  gave,  bequeathed,  and  devifed 
all  the  afore-mentioned  land,  houfes,  bank 
flock,  and  Exchequer-annuities,  to  the  heirs- 
male  of  her  body  lawfully  begotten  for  ever; 
together  with  all  the  furniture  in  both  his 
houfcs:  and  for  want  of  fucb  ijfuey  he  gave 
and  bequeathed  all  the  faid  refpcftive  eftatc, 
bank  ftock,  and  annuities  unto  fV.  D.  for  life, 
remainder  to  the  heirs-male  of  his  body,  re- 
mainder over. 

Upon  the  death  of  R.  T.,  L.  A,  P.  entered 
on  the  eftates  devifed  to  her,  fuffered  a  reco- 
very, and  fold  the  real  eftates :  afterwards  ftic 
devifed  and  bequeathed  all  her  real  and  per- 
fonal  eftate  to  the  faid  Sir  fT.  P.  (her  father) 
his  heirs,  executors  and  adminiftrators.  Her 
father  furviving  her,  by  his  will,  after  giving 
fcyeral  legacies,  gave  and  devifed  all  his  real 

eftates. 


/ 


^>, 
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jeftatea,  and  all  the  relidue  of  his  perfonal 
eftate  (which  refidue  included  the  leafehold 
cftates,  furniture^  bank  ftock^  and  annuities 
devifed  as  above  to  L.yf.  P.)unto  the  dcfen* 
dant  fy'.  P.  his  heirsj  executors,  adminiftra- 
tors  and  afligns.  After  the  death  of  Sir 
ff^.  P.  the  plaintiff  ff^.  D.  claimed  the  leafe- 
hold eftace^  bank  flock  and  £xchequer-an- 
nuitieSj  by  virtue  of  the  remainder  limited  to 
him  in  the  will  of  R.  T.  But  the  Mader  of 
the  Rolls  held  the  limitation  over  to  ff^.  D.  (  349  ) 
to  be  voidj  and  that  the  whole  vefted  in  £.• 
jt,  P.  and  therefore  difipified  the  plaintiff's 

bill* 

But  upon  a  re-hearing  before  the  Lords  Jane  1770. 
CommifFioners  of  the  Great  Seal,  they  rcvcrf- 
]td  the  order  of  difmiflioxi,  and  decreed^  that 
the  plaintiff  (hould  have  the  benefit  of  the 
£)id  leafehold  eftatesi  bank  flock^  and  £x- 
jchequer  annuities  during  his  life.     After-   Vide  Earl 

1  "      1         I.     TT      r      Chatham  v.' 

wards,  however,  upon  an  appeal  to  the  Houle    TothiU. 

of  Lords,   the  Lords  reverfed  that  decree,    6  Bro.  Pari. 

and  thereby  cfjabiifhed  the  decifion  of  the   Jl*'^.^*^" 

Rolls  {a). 

Here  ^ 


(a)  Again  where  ^.  poflefled  of  a  confiderable 
jeal  and  perfonal  eftate  (among  other  bequefts)  made 
one  in  the  following  words  **  and  further  I  hereby 

appoint 


^ 


17^  -  Of  Executory  Eftates 

appoint  my  faid  truftees  to  lay  out  at  intereft,  upoa 
real  and  perfonal  fecurity,*  as  they  (ball  think  pro- 
per, the  fum  of  4000  /.  ftcrling,  part  of  aiy  faid  real 
and  perfonal  eftate^  and  to  make  payment  of  the  in- 
terefl;  of  the  faid  fum  of  4000/.  only  to  R.  G.  the 
younger  fon  of  the  faid  R.  G.  during  all  the  days  of 
his  natural  life,  and  to  make  payment  of  the  prin- 
cipal fum  itfelf  to  the  heirs  to  be  lawfully  procreate 
of  his  body  j  but  declaring  that  the  abore  intereft 
(hall  not  be  affedable  by  the  debts  or  deeds  of  the 
faid  R.  G.  (the  fon)  and  in  the  event  of  his  death, 
vrithout  lawful  ifllie  of  bis  body,  or  of  his  felling, 
afligning  away,  or  otherwife  difpofing  of  the  above 
intereft,  or  any  part  of  it>  my  will  is,  that  the  faid 
fum  of  4000/.  together  with  1500/.  fterling  fur- 
ther, making  in  all  the  fum  of  5500  /.  fterling,  (hall 
pertain  and  belong  to  J.  H.  W.  One  queftion  was, 
whether  the  remainder  over  of  the  4000/.  and  the 
legacy  of  1500  /.  after  the  death  of  R,  G.  (the  fon) 
without  iflue  of  his  body,  were  not  too  remote.  It 
was  argued  in  fupport  of  the  limitation,  that  it  was 
good,  from  the  manifeft  intention  of  the  teftatrix, 
that  it  ihould  take  place  upon  the  event  of  (the  fon) 
J2.  G.  dying  without  leaving  lawful  iflue.  But  on 
the  other  fide  it  was '  contended,  that  the  4000  il 
was  an  eftate-tail  in  money  executed  in  R.  G,  the 
ftrft  taker,  and  the  cafes  of  ButterfieU  v.  Butierfield^ 
I  rtz.  1 3  3 ,  and  Daw  v,  Pitt ^ fa  infra  347,  were  cited, 
and  it  was  faid,  that  the  cafe  was  too  ftrong  to  ad- 
mit of  circumftances  of  the  intent  of  the  teftatrix 
to  contradict  it.  And  ptr  Lord  Thurkwf  with  re- 
fped  to  the  4000/.  perfonal ty,  the  cafes  of  ButterfieU 
V.  Butterfield  ktid  Daw  v.  Pitt  have,  confirmed  the 
2  doctrine 
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dofirinc  upon  that  iubjedt  that  it  is  too  late  novr 
to  argue  upon  the  di(lin£tioD  of  principal  and  in- 
tereft,  or  to  infift  upon  circumftances  of  theAitent ; 
the  rule  muft  take  place  with  refpefl  to  the  1500  /• 
that  fell  under  the  fame  objeAion.  And  his  Lord- 
fhip  decreed  thcf  remainder  over  too  remote.  Ghvtr 
V.  Strcthcff^  2  Bro.  Chan.  Rip.  3  3. 

The  Reader  will  obierve,  that  as  to  the  1500/. 
bequeathed  in  the  above  cafe,  the  legacy  fo  far  is 
original,  but  being  to  take  tStSt  on  the  fame  con-* 
tingency  on  which  the  legacy  of  4000  /•  was  to  go 
over,  and  which  was  a  general  failure  of  iflue» 
there  was  no  room  to  clafs  this  cafe,  in  refpeA  of 
this  part  of  the  bequeft,  with  that  of  Willington  and 
ff^tllingtifif  beforementioned  note  {a)  page  339.  or 
others  of  that  nature. 

Again,  Where  S.  by  his  will  gave  as  follows, — 
**  Itim^  I  give  and  bequeath  to  T.  M.  S.  during  the 
term  of  his  natural  life,  the  intereft  of  1000/.  3  per 
cent.  confol.Bank  annuities,  to  commence  the  day 
after  my  death,  to  be  regularly  paid  from  time  to 
time,  in  ten  days,  or  as  foon  as  poffible  after  the 
fame  becomes  due.     At  his  deceafe  it  is  to  devolvi  , 

to  the  heir  of  his  body  lawfully  begotten,  and  in 
default  of  iflue,  I  give  and  bequeath  the  fame  to  the 
heirs  of  A.  that  (hall  be  then  living,  in  equal  fhares  . 
to  be  divided.  The  Mafterof  the  Rolls  held  that 
the  legacy  vefted  abfolutely  in  T.  M.  S.  Robinfon  v. 
Fitzherbertj  2  Br 9.  Chan.  Rep*  lay* 

Sed  vid,  infra  373,  note  {a). 
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Mere  We  obfcrvc,  that  although  only  the 
dividends  and  payments  of  the  ftock  and  an- 
nuities and  ufe  of  the  furniture  were  dcvifcd 
for  life  to  L.  A.  P.  and  not  the  ftock  annui* 
ties,  or  furniture  themfelves  exprefsly ;  yet  ic 
was  held  to  be  the  fame  thing :  for  as  a  devife 
of  the  rents  and  profits  of  land  is  tantamount 
to  a  devife  of  the  land  itfelf ;  fo  pari  ratione, 
a  devife  of  the  dividends  and  payments  of 
(lock  and  annuities,  and  of  the  ufe  of  furni- 
ture, feems  equivalent  to  t  like  limitation  of 
the  ftock  annuities  or  furniture  themfelves; 
for  fuch  dividends,  payments  or  ufe,  are  the 
only  immediate  produce,  or  value  of  the 
ftock,  annuities  or  furniture  («). 

But, 

{a)  But  this  rule  only  holds  where  perfonalty  is  fo 
given,  as  that  the  words  would  create  a  dear  te- 
nancy in  tail  in  land. 

Therefore  where  one,  being  poflefled  of  a  con- 
fiderable  perfonal  eflate,  made  h!s  will  in  Indiay  of 
his  own  hand-writing,and  gave  feveral  legacies,  and 
intitalia^  to  ihi  heirs  of  his  brother  R.  W.  300/. 
and  gave  the  reffdue  of  his  eftate  to  his  brother  /< 
W,  and  to  his  heirs  male,  iqually  u  ht  divided  among 
thtm^  Jhati  and  Jhare  aUki\  three  quedions  arofe^ 
firft,  Whether  /.  IV.  fhould  take  the  whole,  and 
the  words  gqually  to  bedividedy  be  rejected  ?  Secondly 

Whether 
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Whether  I.  W,  and  his  fons  fliould  take  as  tenants 
in  common  ?  Thirdly,  Whether  the  father  (hould 
take  for  life,  and  after  his  death  the  refidae  (hould 
go  to  all  his  fon's  equally  \  The  Lords  Commiffion- 
ers  Smjthi  and  Bathurft^  were  clear  of  opinion 
that,  according  to  the  true  conftru£tion,  the  father 
(hould  take  the  whole  for  life,  and  then  it  (hould 
go  to  his  fons  equally.  Wilfm  verf.  Vanjittari^  Am^ 
bin  562. 

So  where  Z).  being  refident  in  CaUuita^  and  pof- 
fefled  of  only  perfoaal  property,  made  her  will,  and 
after  giving  fome  legacies,  gave  all  the  reft,  refidue 
and  remainder  of  her  eftate,  both  real  and  perfonal, 
unto  L.  to  be  placed  at  intereft  until  her  age  of 
2 1  years,  or  day  of  marriage,  and  then  the  whole 
thereof,  together  with  the  intereft  accumulating 
thereon,  to  be  paid  to,  and  for  her  ufe,  during  her 
natural  life,  and  from  and  immediately  after  her 
deceafe,  (he  gave,  devifed  and  bequeathed  the  fame 
unto  the  heirs  of  her  body  lawfully  begotten,  tqually 
i%  hi  dividii  bitwan  tbim,  (hare  and  (hare  alike; 
and  in  default  of  fucb  {(Tue,  or  the  death  of  the  faid 
Z.  before  her  faid  age  of  21  years,  or  day  of  mar- 
riage, (he  then  gave  devifed  and  bequeathed  the  faid 
refidue  and  remainder  of  her  eftate,  unto  her,  the 
teftatrix's,  brother.  The  queftion  was,  whether 
under  this  will  L,  took  an  eftate  for  life  or  an  ab- 
folute  intereft  in  the  perfonai  property  ?  And  it 
was  decreed  at  the  Rolls  that  L.  took  only  an  eflate 
for  life,  in  the  property  in  queftion.  And  that  de« 
cree  was  affirmed  on  appeal  to  the  chancellor. 
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yacoks  it  Uxor  againft  Amjatt  and  others,  4  Br^.  Cb^ 
Rep.  542. 

And  the  principle  we  are  now  illufirating,  is  fur- 
ther confirmed  by  the  cafe  of  Knight  and  ElUs^  a 
Bn.  Chan.  Rip.  570.  in  which  it  was  refolved  that 
if  the  firft  eftate  for  life  be  a  truft  eftate,  and  the 
remainder  to  the  heirs  of  the  body  a  legal  eftate, 
the  latter  will  take  efFe£t ;  becaufe  if  fuch  limitation 
had  been  applied  to  land,  it  would  not  have  created 
aneftate*tail. 

In  this  cafe  one  by  his  will  direded  that  his  truf- 
tees  therein  named,  (hould  receive  the  rents,  until 
his  nephew  B.  (hould  attain  his  age  of  twenty-one 
years,  and  pay  the  fame  as  after  mentioned,  v/2.  to 
pay  twenty  pounds  a  year,  towards  the  education  of 
B.  until  he  attained  eighteen,  and  fifty  pounds  a 
year  from  that  time  till  twenty- one,  and  the  teftator 
further  declared  *^  and  my  will  further  is  that  my 
faid  truftees  and  their  heirs,  (hall  permit  andfuffer 
my /aid  nephew^  when  he  (hall  attain  his  age  of 
twenty-one  years,  to  receive  and  take  the  intereji 
of  the  monies,  which  (hall  arife  from  the  rents  and 
profits  of  my  faid  eftates,  before  my  faid  nephew 
fiiall  attain  his  age  of  twenty- one  years,  and  which 
fliall  be  placed  out  at  intereft  as  before  direfied, 
during  his  natural  life*  And  after  his  deceafe,  he 
gave  the  faid  monies  to  the  ijue  male  of  his  faid 
nephew,  %xA  in  default  of  fuch  iffue^  I  give  the  faid 
monies  to  my  three  nieces  M.  A*  and  E.  equally 
to  be  divided  between  ihem,  Jhare  andjhare  alike. 
And  the  queftion  was,  whether  the  nephew  took 

an 
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ttn  eftate  for  life,  or  the  abfolute  intereft  in  the  ac* 
cumulated  rents  and  profits  \  And  Lord  Thurlow 
faid  that  he  thought  it  pretty  plain,  that  under  this 
will,  B.  took  only  an  intereft  for  life,  in  the  fund 
in  queftion,  and  that  it  was  only  a  contingency  on 
which  it  was  to  go  to  his  ilTue-malei  and  that  the 
plaintiff's  took  the  fund  in  the  alternative  of  that 
contingency;  his  Lordfhip  faid  that  he  obferved 
in  a  book  of  great  charafler,  and  which  had  treated 
the  fubjed  with  great  diligence  and  attention,  he 
meant  Mr.  Fearn's  eflay,  after  citing  and  difcuffing 
all  the  cafes  on  this  bead  in  the  court  of  Chancery, 
he  concluded  by  laying  it  down,  as  the  rule  of  this 
court,  that  it  will  go  every  length  pojjible  to  carry  the  In- 
iention  of  the  tejlator  into  execution^  for  the  benefit  of 
ihofe  to  nvhom  the  tejlator  deftgntd  a  benefit.  It  muft 
have  occurred  to  the  judges,  who  had  decided  thofe 
cafes,  that  under  the  idea  of  making  the  rules  of  de- 
cifion  as  to  leafehold  eftates,  analogous  to  thofe 
which  are  applied  to  eftates  of  inheritance,  the  in- 
tention of  the  teftator  muft  be  much  oftner  difap- 
pointed  than  carried  into  effedt ;  and,  then  there 
was  no  wonder  that  the  court  (hould  try  to  get  out 
of  the  technical  rule,  by  any  means  that  it  could. 
Now  what  did  the  cafes  come  to  ?  A  man,  by  his 
will,  devifed  to  A.  for  life ;  there  being  plainly  an 
intereft  only  for  life  given,  if  that  were  all,  the 
difpofitton  would  end  there  as  to  A*^  and  any  other 
gift  would  be  effedual  after  his  death.  The  tefta- 
tor then  gave  the  fame  fund  over  to  B.  after  failure 
of  iflue  of  A,  what  was  the  court  to  do?  It  was 
clear  that  a  life  intereft  only  was  given  to  A.  It 
Vol.  II.  N  was 
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was  clear  that  no  benefit  was  given  to  B.  whila 
there  was  any  ifiue  of  >/•     The  confequence  was, 
that  as  no  intereft  fprings  to  B.  and  no  exprefs  edate 
was  given  after  the  death  of  A,  the  intermediate 
intereft  would  be  undifpofed  of,  unlefs  A.  were  con- 
iidered  as  taking  for  the  benefit  of  his  ifTue,  as  well 
as  of  bimfelf}    and   as  the  words,    in   this  cafe, 
were  capable  of  fuch  amplification,  the  court  na- 
turally implied  an  intention  in  the  teftator,  that  A. 
ffaould  fo  take,  tjiat  the  property  might  be  tranfmif- 
fible  through  him  to  his  iflue,  and  he  was  therefore 
confidered    as  taking  an  eftate  tail  5  now  an  eftate- 
tail  in  chattels  was   not  tranfmifiible  to  the  ifTue, 
in  the  fame  manner  as  a  real  edate,  nor  capable  of 
any  kind  of  defcent,  and  therefore  an  eftate  in  chat- 
tels fo  given,  from  the  neceflity  of  the  thing,  gave 
the  whole  intereft  to  the   firft  taker ;  but  if  the 
teftator  without  leaving  it  to  the  neceflary  impli- 
cation, gave  the  fund  exprefsly  to  the  ifTue,  they 
were  not  driven  to  the  former  rule,   but  the  ifTue 
might  take  as  purchafers,   and  then  there  was  an 
end  of  the  enlargement,  of  any  kind,  of  the  eftate 
of  the  tenant  for  li/e;  for  another  eftate  was  given 
after  his  death,  to   other  perfons,  who  were  to  take 
by   purchafe  :   it  no   longer  reflcd   on  conjedure. 
The  word  ijfue  ufed  in  a  will,  certainly  was  confi- 
dered as  creating  an  eflate-tail,  and  that,   becaufe 
the  context  puts  on  the  word  an  import,  which  it  had 
not  naturally ;  but  in  a  feoftinent  it  was  not  a  word 
of  inheritance  \  and  a  gift  to  A.  and  the  ifiue  of  his 
body,  gave  only  an  eftate  for  life.    And  hisLordfliip 
was  of  opinionthat  the  ifiue,  if  any,  would  have  taken 

as 
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But,  wc  are  to  remember,  however,  that  al-      (  350  ) 
though  a  devife  over  after  a  dying  without 
beirSi  is  in  general  void ,-  yet  this  rule  is  not 
without  exceptions;  for  if  the  perfon  to  whom 
the  limitation  over  is  made,  be  a  relation  of  VideCro. 
and  capable  of  being  collateral  heir  to  the   webb'v. 
firft  devifee,  in   that  cafe  the  firft  devifee   Herring, 
takes  only  an  eflate-tail;  becaufe  the  limi- 
taticm  ove^  to   the   collateral  heir  plainly 
denotes  that  only  lineal  heirs  could   have 
been  intended.    As  where  ^4.  devifed  lands  to    3  l^r.  70. 
B.  and  his  heirs,  and  for  want  0/ heirs  of  him,    ThackcT * 
to  D.,  it  was  adjudged  an  eftate-tail  only  in 
B.  becaufe  D.  was  a  near  relation  and  h^irto 
B.  and  therefore  B.  could  not  die  without 
heirs  fo  long  as  D.  or  any  of  his  lineal  heirs 
exifted  («). 


as  purchafers,  and  that  in  the  event  that  had  hap- 
pened of  there  beinjg  no  iflue,  the  limiution  over 
took  place. 

The  above  deciflon  coincided  with  Lord  Canulgn's 
fentiments  on  the  fame  cafe,  before  whom  it  had 
occurred,  on  another  queflion  before  that  under 
difcuflion  was  ripe  for  decifion. 

(a)  Et  vid.  S.  i.  Morgan  tt  Ux.  verf.  John  Grif- 
fiths  and  Others^  Cowper  234. 

N  2  So 
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Caf.  Temp.         So  where  ji.  dcvifed  lands  to  his  fon  for 

Tyte  x!  Wil-   ^^^^^  ^^^"  ^^  ^*^  ^^^  -^^  ^^^  '*^^*  remainder  to 
lis.  his  fop  G.  and  his  heirs  for  ever^  and  if  he 

ihould  die   without  beirs^  then  to  his  two 

daughters;    this  was  determined  to  be  an 

ellate   tail  in  G.;  for  it  was  impofllble  he 

fhould  die  without  heirs  whilft  his  filters  were 

living ;   confequentJy   the  teftator  by  beirs^ 

could  only  mean  heirs  of  tbe  body. 

I  P.  W.  23,        The  rule  holds  the  fame  where  the  re- 
Nottingham  -j-i^'J  LL«  ri  r 

V.  UnniDgs.  mainder  is  limited  to  the  heirs  of  the  tef- 
tator himfelf,  if  fuch  heirs  mud  alfo  be  heirs 
to  the  firft  devifee.  As  where  y/.  devifed  to 
f  2ii  )  ^^^  fecond  fon  and  his  heirs  for  ever  j  and  for 
want  of  fuch  heirs  then  to  the  teflator's  right 
heirs ;  here,  though  the  devife  to  the  tcfta- 
tor*s  heirs  was  a  mere  nullity,  as  fuch  heirs 
muft  be  in  by  defcent,  yet  it  was  held  fuffi- 
cient  to  manifeft  the  intent  and  aid  the  con- 
ftru6tion  of  an  ellate-tail. 

But,  wherever,  the  remainder  after  dying 
without  beirs^  is  limited  over  to  one  who  is 
not  heir  to  the  firft  devifee,  fuch  after  limita- 
tion does  not  alter  the  preceding  pofitive  de- 
vife in  fee ;  nor  will  the  courts,  it  fcems,  in 
that  cafe,  go  fo  far  as  to  reftrain  the  general 
import  of  the  word  heirs  to  that  of  the  words 
heirs  of  tbe  body. 

Thus 
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Thus  where  there  was  a  devifc  to*  one  and   Attorney  Ge- 
his  heirs,  and  if  he  die  without  heirs,  then  to   ^^'p^w'  -5^* 
a  charity.     Lord  Chancellor  faid,  the  devife 
being  to  one  and  his  heirs^  and  if  he  die 
without  heirs,   then  over,  fuch  devife  over       n 
was  void,  and  the  word  heirs  Ihould  not  be 
conftiued  to  fignify  heirs  of  the  body,  where 
the  devifce  over  is  not  inheritable. 

So  where  the  teftator  devifed  to  bis  fon  and  i  Vezey  89. 
his  heirs,  and  if  he  fhould  die  without  heirs,   Tilburgh  1;. 
remainder  over  to  another  who  was  half  bro-   -  Aik.  6i7, 
ther  to  the   firfl:  devifee;  upon  a  queftion 
made.  Whether  the  firft  limitation  was  in  fee 
or  in  tail  ?  Lord  Hardwicke  faid,  it  was  a  plaia       (  35a  ) 
cafe,  and  one  of  thofe  points  which  the  court 
would  not  fuffer  to  be  argued,  as  having  been 
determined  before*     This  was  a  devife  over 
to  a  ftranger,  as  the  lav^  confiders  him,  and 
who  could  not  in  any  event  inherit  as  heir  to 
his  brother. 

Again,  a  devife  may  be  to  one  and  his  heirs, 
with  an  executory  devife  over,  limited  to  take 
place  on  an  event  which  mufl  happen  within 
the  compafs  of  a  life  in  being.     As  where  a   Vin.  8.  fol. 
teftator  devifed  to  /I.  and  his  heirs,  and  if  he    Lf^*  p^-3^- 

Gurnel  if, 

ihould  die  before  twenty-cne,  then  to  5.  and    Vi^ood. 
his  heirs  i  this  was  a  good  executory  devife 

to  A 

N  3  '  Upon 


1 8  2  Of  Executory  Eftatts 

VideDakcof  Upon  the  fame  principle,  though  an  cxe- 
cafe,  3  Chan,  cutory  dcvifc  to  veft*  on  a  dying  without  ijfue 
Caf.  J,  &c,     generally  is  not  good,  bccaufc  too  remote ;  yet 

and  infra  where  the  dying  without  iffue  is  reftraincd  to 
p.  353.  .       ^       .     . 

the  period  of  a  life  in  being,  an  executory  de- 

vife  thereon  limited  will  be  orood. 


Child  V* 
Bailev. 
Cro.Jac.499. 
I  Rol.  Abr. 
611.  p.  5. 
Palm.  48. 

333- 


(  353  ) 

Gibbons  V. 
Summers. 
3  Lev.  22. 
1  £q.  Abr. 

193. 


It  is  true  indeed,  that  in  the  cafe  of  Child 
and  Bailey,  where  the  teftator  pofleflc'd  of  a 
term  devifed  it  to  his  wife  for  life,  and  after  to 
IF.  his  elded  fon  and  his  afligns,  and  if  he  died 
without  iffut then  living,  to  T.  another  fon;  it 
was  held  to  be  a  voiddevifeto  T.  And  fo  again 

where  teftator  devifed  a  term  to  his  fon,  and  if 
he  died  unmarried  and  without  iflfue,  then 
to  his  daughter,  and  if  his  fon  be  married, 
and  had  ho  iflue  then  living  to  enjoy  it,  then 
after  his  fon's  wife^s  death  to  his  daughters; 
the  court  held  that  though  it  fliould  be  in- 
tended a  dying  without  ifiue  living  at  his 
death,  yet  it  would  be  void  according  to  Child 
and  Bailey\  cafe. 

But  however,  the  authorities  of  thefe  and 
other  cafes  of  the  like  nature,  have  been  fince 
over- ruled.  The  cafe  of  Child  2ind  Bailey  was 
cited  and  commented  upon  by  Lord  Not" 
tingbam  in  the  Duke  of  Norfolk's  cafe,  where 
indeed  he  denied  and  decided  direflly  againft 
iti  and  a  great  many  fubfcquent  cafes  have 

been 
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been  decided  on  the  principles  upon  which 
Lord  iV27///;7^^^i»  proceeded  in  his  decilion  of 
the  Duke  of  Norfolk^  cafe. 

The  Duke  of  Norfolk^s  cafe  was  in  effeft 
this.  H.  F.  having  feveral  fons  created  a  term 
of  200  years  and  declared  it  to  be  in  truft 
for  his  fecond  fon^  and  the  heirs  mal^  of  his 
body,  remainder  to  his  other  fons ;  provided 
that  if  his  eldeft  fon  died  without  iflue,  or  not 
leaving  his  wife  enfeint  with  a  child,  living  the 
fecond  fon,  or  that  after  the  death  of  the  elded 
fon  by  failure  of  iffue  male  of  his  body,  the 
Earldom  of  A.  fliould  defcend  on  the  fecond 
fon,  then  the  truft  (hould  ceafe  as  to  the  fe- 
cond fon  and  his  heirs  $  and  then  the  truft  (hould 
be  for  the  third  fon  and  the  heirs  male  of  his 
body,  with  like  limitations  to  the  other  fons; 
the  eldeft  fon  died  without  iffue,  living  the 
fecond  fon  ;  and  the  Earldom  of  A.  did  de- 
fcend to  the  faid  fecond  fon.     Whether  the 
executory  limitation  over  to   the  third  fon 
upon  that  event  was  good,  was  the  queftion. 
And  Lord  Nottingham^  upon  the  ground  of 
its  being  a  limitation  to  take  efte(fl  upon  the 
dying  without  iflfue,  within  the  compafs  of  a 
life  then  in  being,  decreed  it  was  a  good  li- 
mitation to  the  third  fon,  contrary  to  the  opi- 
nion of  the  three  chief  juftices  who  alTifted 

N  4  him  i 
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DukeofNor- 
f(  Ik's  Cafe. 
3Chan.Ca.  i. 
FolIex«  223. 


(354) 

Vide  aJfo  the 
cafe  of  Wood 
f  •  Saunders. 
PoJIex.  35. 
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him ;  this  decree  was  afterwards  reverfed  by 
Lord  Keeper  Norths  but  that  reverfal  was 
again  reverfed  upon  an  appeal  to  the  Houfe 
of  Lords,  who  eftablifhed  Lord  Notiingboins 
decree. 


Vide  1  Eq. 
Abr*  192. 
1  Vera.  234. 


Here  we  are  to  obferve,  that  an  executory 
devife  of  a  term,  and  the  limitation  <Sf  the 
trufts  of  a  term  are  governed  by  the  fame 
rules. 


1  Salk.  22 ;• 
Lamb  v.  Ar- 
cher. S.  C. 
Carth.  266. 
Skin.  340. 
Comb.  208. 

2  DaDv.  522. 
pi.  5. 

3  Atk.  288. 


(355) 

I  £q.  Abr. 

193. 

Fletcher'* 

cafe. 


So  where  theteftator  poflTeiTed  of  a  term  for 
years,  devifed  the  lands  to  B.  and  to  the  heirs 
of  his  body,  and  if  B.  (hould  die  without 
iflfue,  living  C  then  to  C.  the  court  held  this 
a  good  limitation  to  C.  the  contingency  being 
to  arife  within  the  compafs  of  a  life  in  being. 

And  again  where  a  teftator  devifed  his  term 
to  hi»  wife  for  life,  and  after  her  death  to  R. 
F.  for  life,  and  after  her  death  to  T.  F.  and  his 
children,  and  if  the  faid  T.  F.  fhould  happen 
to  die  before  the  expiration  of  the  faid  term, 
not  having  iffuc  of  his  body  then  livings  then 
to  go  over  to  D.  for  the  refidue  of  the  term; 
this  limitation  to  D.  was  decreed  good,  the 
contingency  being  confined  to  a  death  without 
iffuc  then  living;  for  though  it  was  contended, 
that  the  words  fben  living  related  only  to  the 

other 
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other  words  before  tbeexpiration  of  the  term^  yet 
ic  was  anfwered,  that  thofe  words  muft  relate 
to  the  time  of  the  death,  otherwife  there  would  - 
be  no  difference  between  this  and  the  com- 
mon limitation  orer  of  a  term  if  one  die  wiib^ 
cui  ijfuei  for  there  it  muft  be  intended  dying 
without  ijfue  before  the  expiration  of  the  term, 
there  being  nothing  to  limit  over  after  the 
expiration  of  the  term. 

So  an  appointment  by  will  to  if.  and  if  he  Thmftoatv. 
died  without  iffue  under  twenty-one,  then  over   ^  ^^J^  ^y^^ 
to  others^  was  held  a  good  limitation  by  way 
of  executory  devife  -,  as  it  depended  on   a 
contingency  to  arife  within  the  compafs  of  a 
life  then  in  being. 

It  is  the  fame  if  the  dying  without  iJfue  be  Vide  fupra, 
confined  to  the  compafs  of  2 1  years  after  the  P-  3  '8. 
period  of  a  life  in  being. 

This  appears  in  the  cafe  of  Maddox  and  Supra  320. 
Stains  above  cited,  and  will  further  appear  in  f  jrg  ) 
the  cafe  of  Stephens  v.  Stephens^  and  in  other 
cafes  cited  hereafter,  in  refpeft  to  the  even- 
tual validity  of  a  fubfcqucnt  executory  li- 
mitation, where  a  preceding  one  happens  not 
to  take  effefb. 

« 

Again 
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Sheffield  V.  Again  in  the  cafe  o( Sheffield  v.  Lord  Orrery 

J  Atk.  2827  ^^^^^  the  teftator,  if  he  (hould  leave  no  Icgi- 
•  cimate  fon  or  daughter  who  (hould  leave  any 
child  behind  them,  in  fuch  cafe  of  their  dying 
without  leaving  iflfue  behind  them^  willed  and 
directed,  that  C.  (hould  have  his  eftate  both 
real  and  perfonal,  6ff,  one  queftion  was,  whe- 
ther the  limitation  of  the  perfonal  eltatc,  was 
not  too  remote  ?  Lord  Hardwicke  held  that  the 
limitation  being  confined  to  the  period  of  a 
life,  was  warranted  by  the  rules  of  law ;  and 
he  obferved^  that  although  it  was  certain  that 
a  limitation  of  a  perfonal  thing,  could  not  be 
allowed  after  a  dying  without  iflTue  generally ; 
yet  if  it  were  confined  to  the  extent  of  a  life 
or  lives  in  being,  or  within  ten  months  (or 
the  birth  of  a  child)  after  a  life  in  being,  or 
to  the  death  of  fuch  child  before  the  age  of 
Vide  infra.      2  f  >  the  limitation  would  be  good. 

Indeed  with  rcfpeft  to  executory  devifcs  of 
terms  for  years,  or  other  perfonal  eftates,  the 
court  of  Chancery  has  very  much  inclined  to 

(  357  )  ^^y  '^^'^  of  any  words  in  the  will,  to  tic  up  the 
generality  of  the  expreflion  of  dying  without 
ijjiie^  and  confine  it  to  dying  without  liTue 
living  at  the  time  of  the  perfon's  dcceafe. 

Thus 


limiud  upon  a  Failure  of  Heirs  or  IJfue.  187 

Thus  where  A.  devifed  lands  to  his  wife  for  i  P-  W.  Ni- 
life,  remainder  to  his  fon  T.  and  his  heirs ;  HoopcrioS. 
provided  that  if  the  faid  3".  Ihould  die  without 
ifTue  of  his  body,  then  he  gave  100/.  a-piecc 
to  his  two  nieces  C.  and  Dm  to  be  paid  within 
Jix  months  after  the  death  of  thefurvivor  of  his 
/aid  wife  and  fon  T.  by  the  pcrfon  who  (hould 
inherit  the  premifes,  and  in  default  of  pay- 
ment as  aforefaid,  the  teflator  devifed  the 
lands  to  the  legatees  for  paynient:  this  dy- 
ing without  iffue  was  conftrued  a  dying 
without  iffue  living  at  his  death  (for  it  clearly 
appears,  that  an  indefinite  failure  of  iflfue  at 
any  time  was  not  meant,  by  the  legacies  be- 
ing limited  to  be  paid  within  fix  months  af- 
ter the  death  of  the  furvivor  of  the  mother 
and  fon)  and  therefore  upon  the  event  of 
'  fuch  a  contingency,  the  limitation  would 
have  taken  efFefl :  but  as  the  fon  died  leav- 
ing iffue,  though  that  iffue  died  within  fix 
months  after  the  death  of  the  fon,  the  court 
held  the  legacy  not  due;  as  the  contingency 
(of  dying  without  iffue  then  living)  had  not 
happened. 

» 

It  is  faid  indeed  in  the  report  of  this  cafe, 
that  where  a  legacy  is  given  on  a  dying  without 
iffuCy  it  Ihall  be  underftood  a  dying  without      (  358  ) 
iffue  then  living.     But  it  is  to  be  obfcrved    VidezAik* 

that    3>3. 
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that  fuch  a  conflru&ion  was  not  neceflary  to 
make  the  limitation  good  in  this  ca(e^  for 
the  reafons  I  have  given  i  and  that  (uch  a 
conftruftion  is  not  allowed,  without  fome 
reftriflive  circumftances  in  the  limitation. 
Vide  Fitz-Gibb*  68.  Green  v.  Rody  and  i  Burr. 
^7  ^-J*  and  other  cafes  hereafter  cited.* 

Target  n;.  So  where  a  teftator  devifed  to  his  ion  A. 

p"  W  A.\z  ^^^  ^^^^*  ^"^  ^^  longer,  and  after  his  deceafe 
to  fuch  of  A*s  iflue  as  A.  (hould  by  will  ap- 
point ;  and  in  cafe  A.  fbould  die  without  if- 
foe,  then  he  devifed  the  lands  over.  Thefe 
words  upon  the  whole  of  the  will  were  con- 
(Irued  to  mean  ifTue  living  at  his  death ;  be- 
caufe  it  was  to  be  intended  fuch  iffue  as  A. 
(hould  or  might  appoint  the  term  to,  vi%. 
iffue  then  living  (a). 

Again 

la]  So  (in  the  cafe  of  HociUy  and  his  wife  againft 
Mawbey^  3  Bro.  Rep.  Chan.  82.)  where  one  devifed 
money  to  be  laid  oiit  in  a  purchafe  of  freehold  eftates 
to  be  fettled  on  his  wife  for  life;  and  alfo  gave  his 
wife  freehold  and  leafebold  eftates  for  her  ufe :  and 
from  and  immediately  after  her  deceafe,  he  gave, 
devifed  and  bequeathed  the  fame,  and  every  part 
thereof,  in  the  following  manner,  viz*  unto  bis 
fon  R.  and  to  his  ijfuij  lawfully  begotten,  or  to 
be  begotten,  to  be  divided  amongjl  tkentf  as  be  tbinh 

A' 
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fit :  and  if  my  faid  Ton  (hall  happen  to  die,  with* 
out  ifTue  lawfully  begotten,  my  will  is,  that  as  well 
my  prefent  freehold  as  leafehold  eftates,  as  the 
eftates  hereby  direded  to  be  purchafed,  (hall  be  fold^ 
and  the  monev  arifing  therefrom  (Kail  be  equally 
divided  between  my  brother  T.  R.*s  children,  my 
fitter  fF.*s  children,  and  my  fifter  P/s  children. 
And  1  hereby  order  and  dired,  neither  the  eftate  di* 
reded  to  be  purchafed,  nor  any  of  my  prefent  free- 
hold or  leafehold  eftates  may  be  fold  or  difpofed  of 
during  the  life  of  my  wife  or  my  fon.  One  queftion 
was,  whether  the  devife  to  the  brother  and  fitter's 
children  was  or  was  not  too  remote,  as  depending 
upon  the  fon's  dying  without  iiFue  i  And  it  was 
held  to  be  a  contingency  with  a  double  afped ;  in 
one  event  a  gift  to  the  children  of  the  fon  if  he  - 
fliould  have  any,  and  If  he  fliould  not  have  any 
child,  that  then  the  eftate  fliould  be  fold  for  the  pur- 
pofes  of  the  will.  That  he  did  not  mean  the  eftate 
to  go  as  an  ettate  tail,  but  that  the  children  fliould 
take  diftributively,  in  which  cafe  they  muft  take  as 
purchafcrs,  and  the  confequence  was  that  R.  took 
onfy  an  eftate  for  life,  he^  had  a  power  to  divide, 
and  it  was  fufficient  that  the  divifion  muft  take 
place  at  the  death  of  R.  which  was,  within  the 
rules,. Two  events  were  provided  for,  ift.  There 
being  children  of  RicharJy  in  which  cafe  they  would 
take,  adly.  There  being  no  children,  in  which  cafe 
the  eftates  vetted  in  the  perfons  dcfcribcd. 

And  in  the  cafe  of  Donne  vcrf.  Merrlfield^  heard 
at  the  Rolls,  2ad  OSiober  1730,  and  cited  Ca.  Temp. 
Talbot.     Where  the  devife  was  of  a  term  to  his  bro- 

thcr 
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iP.  W.  ^34.  Again  where  C,  having  two  nephews -Y. 
Saver "  ^*  ^"^  ^*  dcvifcd  the  furplus  of  his  pcrfonal 
Vide  infra  eftate  to  them,  and  if  cither  of  them  fhould 
^^^'  die  without  children,  then  to  the  Jurvivor. 

It  was  held  that  dying  ijoithout  children  mull 
in  this  cafe  be  taken  to  be  dying  without  cbiU 
dren  then  livings  becaufc  the  immediate  li- 
mitation over  was  to  the/urviving  devifcc— 
So  where  /f.  devifcd  portions  to  his  four 
children,  payable  at  their  refpeftivc  ages  of 
Chanc.  Prcc.     21   or  marriage,  and   in  caft  any  of  them 
rkSr!''    Ihould  die  before  the  time  of  payment,  or 
(  nrq)       without  iffue,  then  his  or  their  portion  to  go 
to  the  Jurvivors  or  Jurvivory  and  his  heirs : 
jit  was  held  this  could  not  be  a  dying  without 
iffue  generally,  but  fo  as  the  furvivor  might 

tber  John  for  life,  then  to  fuch  pcrfon  as  be  {hould 
marry,  for  her  jointure  ;  and  after  her  death  to  tfie 
heirs  of  the  body  of  his  brother  jfohnt  and  the  exe^ 
cutorsj  adminl/lrators  and  ojjigm  of  fuch  heirs,  during 
the  refidue  of  the  term  \  and  for  default  of  fuch 
ifliie  of  his  brother  Jchn  then  to  Henry  Donne  \  the 
iimitation  to  Henry  was  held  good  \  the  words  being 
taken  to  be  heirs  living  at  his  death.  The  ground 
for  which  conclufion  feems  to  me  to  have  been,  that 
the  extending  the  limitation  to  the  heirs  of  the  body 
of  his  brother,  to  the  executors,  adminiftrators  and 
alTigns  of  fuch  heirs,  (hewed  that  the  brother  bimfelf 
was  not  meant  to  take  an  edate-tail. 

take; 
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take;  which  muft  be  during  the  life  of  fome 
or  oneof  cheoij  and  fo  was  good. 

And  where  the  teftator  made  his  wife  exc- 
cutrix^  and  gave  her  all  his  goods  and  chat- 
tels, provided  that  if  (he  Ihould  die  without 
ijfue  by  the  teftator,  then  after  her  deceafe  80/. 
fhould  remain  to  the  teftator's  brother  j  the 
words  then  after  were  taken  to  mean  immedi- 
ately aftery  and  confequently  to  rcftrain  the 
dying  without  iffiie  to  the  time  of  her  death. 

So  where  a  term  was  devifcd  to  A.  for  life, 
remainder  to  fuch  children  as  the  teftator 
ihould  leave  at  the  time  of  his  death,  and  if 
all  fuch  children  (hould  die  without  leaving 
any  iflue,  then  to  B.\  this  was  a  good  execu- 
tory devife  to  B.  and  the  words  "  Without 
leaving  any  iflue''  were  underdood  to  mean 
leaving  any  ijfueat  the  time  of  their  deaths.** 
Again  where  one  devifed  a  perfonal  eftate, 
in  truft,  to  be  fettled  on  his  daughter  ^r  (a) 
the  heirs  of  her  body,  but  in  cafe  his  faid 
daughter  (hould  die  leaving  no  heirs  of  her 

body,  then  over  to  others ;  Lord  Hardwicke 

■  '«'  ■       ..■.  ■■■-..   I        .... 

{a)  NotOy  No  cxprefs  gift  is  here  made  to  the 
mother  for  life,  but  that  was  held  by  Lord  Hardwich 
not  to  be  material,  and  obfcrve  that  "or"  was  by 
him  conftrucd  "and." 

decreed 
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decreed  the  limitation  over  good,  upon  the 

contingency  of  the  daughter's  dying  without 

iffue  living  at  her  death ;  as  he  confidercd 

the  word  leaving  as  relating  to  that  time* 

(  360  )     So  in  another  cafe,  where  the  teftatrix  gave 

3  Atk.  396.     to  her  two  nieces  F.  and  L*  each  one  half  of 

Bbwcr/  ^'     ^^^  produce  of  bank  (lock,  and  to  their  ijfuej 

and  if  either  of  them  (hould  happen  to  die 
before  the  legacy  becanie  due  to  her,  and  leave 
no  iffue,  the  (hare  of  her  fo  dying  (hould  go  to 
the  furvivorj  the  v/ords  ami  leave  no  ij/ii€  vfttc 
conftrued  "  leave  no  iflue  living  at  the  time 

"  of  her  death/' (^) 

It 


(^)  So  where  one  pofleded  of  premiiles  for  a  term 
for  years  "  gave  them  to  his  grandfon  P>  fon  of  D. 
and  his  wife,  and  the  heirs  lawfully  of  him  for  ever^ 
but  in  cafe  he  fhould  happen  to  die  and  leave  no  law- 
ful heir,  then  and  in  that  cafe  he  gave  them  after  the 
death  of  his  faid  grandfon  O.  to  the  next  elded  fon  or 
heir  of  JD,  and  his  wife ;  and  fo  on  to  the  next  elded 
fon  or  heir,  if  the  laft  (hould  die  without  heirs"  P. 
took  poiTeffion  and  died  without  iffue,  and  on  his 
death  the  next  eldeft  fon  of  D,  and  his  wife  brought 
an  eje£lment,  and  Lord  Kinyon  without  hearing  the 
argument  faid,  that  on  conference  with  the  reft  of 
the  court,  they  were  clearly  of  opinion,  that  the 
limitation  over  was  good.  This  was  a  chattel  in- 
tereft  limited  to  P.  and  the  heirs  lawful  of  him  for 
ever,  but  in  cafe  he  (hould  happen  to  die  and  leave 

no 
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It  has  indeed  been  held,  that  where  the  in-  Smlthv.  Clc- 

vcr. 

tereft  of  money  was  devifcd  to  one  for  life,    2  Ghan.  R^p. 

and  if  he  die  without  ijfue^  the  principal  to  go   410.  &  vide 

over,  that  fuch  a  limitation  was  good;  upon   ^^  ^^^^g, 

ftdiftindbion  taken,  between  the  devifeof  the 

jntercft  of  money,  and  of  money  itfelf.     But 

that  diftin6tion  has  been  repeatedly  over-ruled 

and  exploded,  as  appears  in  the  above  cited 

cafes  of  Butterfield  v.  Butterfieldy  and  of  Daw  fupra  page 

V.  Butterfield,  and  of  Daw  v.  Pit.  3^7- 

There  is  a  cafe  of  a  very  different  nature 
from  the  foregoing,  where  a  portion  for  a 
daughter  limited  after  an  indefinite  failure  of 
iffue-male  was  allowed  to  take  place.     It  was    1  Lev.  35, 
the  cafe  of  a  fettlement  on  hufband  and  wife,   cierk*^*"  ^' 
for  their  lives,  remainder  to  the  firft,  &?r.  fon   2  Sid.  102, 
in  tail-male,  and  if  the  hufband  fhould  die 
without  ijfue  male,  remainder  for  a  term  to 
raife  1500/.  for  portions  for  daughters  $  the 


no  lawful  heir,  then  over,  lie*  now  it  was  appa* 
rent  on  the  will,  that  theteftator  **by  lawful  heirs'* 
meant,***  heirs  of  the  body"  and  **  leaving  no  law- 
ful heir*' mud  be  confined  to  *Meaving  no  iiTue  at 
the  time  of  his  death."  GoodtitU  on  the  dem.  of 
Piaki  vccf.  Pagden^  2  Dumf.  li  Eoft  Tnm  Rep* 
720. 

nd.  infra  373.  note  a* 

Vol.  II.  O  hufband 
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hufband  died,  leaving  iflue  a  fon  and  a  daugh- 
(  361  )  tcr,  the  fon  died  without  ifluci  it  was  ad- 
judged that  the  daughter  Ihould  have  the 
1500/.$  for  that  whenever  the  iflfue-male  of 
the  hufband  failed^  he  might  properly  be  faid 
to  be  dead  without  iflue-male :  here  we  ob- 
fervej  as  there  was  a  preceding  eftate-tailj  a 
recovery  fuffered  by  tenant  in  tail  would  have 
barred  this  ternij  and  the  daughters^  portions  1 
and  therefore  the  allowing  the  limitation  to 
take  efieft^  was  not  running  into  the  incon- 
veniences of  an  executory  devife>  limited  on 
{o  remote  a  contingency  $  becaufe  this  limi- 
tation was  liable  to  ^be  barred^  wRereas  an 
executory  devile  is  not. 

But  though  the  courts^  in  the  cafe  of  per^ 
fonal ejiatesf  generally  incline  to  pay  attention 
to  any  ciraumftance  or  exprefCon  in  the  will^ 
that  feems  to  afford  a  ground  for  conftruing 
a  limitation  after  dyi/ig  without  ijfue^  to  be  a 
dying  without  iiTue  living  at  the  death  of  the 
party,  in  order  to  fupport  the  dcvife  over, 
lAt  T.  Vin.     yet  in  the  cafe  of  a  real  eftate,  it  feems  the 
Eliz!  26.         conftruftion  is  generally  othcrwjfe  \  for  there 
1  Leon. 285.    we  are  to  confider  the  intcrcft  of  the  heir  at 
3   eon.  10  .    j^^  j^  concerned ;  which  is  always  much  fa- 
voured by  our  laws. 

I  Therefore, 
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Thefefore^  where  a  teftator  gave  the  refidue 
of  his  real  and  perfonal  eftate  to  bis  nephews 
W.  and  G.  and  if  either  of  them  fliould  depart 
this  life^  and  leave  no  ijfue  of  their  refpcftive   p^^^^^^ 
bodies^  then  he  gave  the  faid  premifes  to  D*   Chapman. 
Here  Lord  C.  Parker  obferving  that  the  dc-    »  ^-  ^•^^'^• 
vife  carried  a  freehold  as  well  as  a  leafehold^ 
neverthelefs,  thought  it  might  be  reafonable 
enough  to  take  the  fame  word  in  two  differ- 
ent fenfes,'  as  to  the  two  diflFereot  eftates  1  and 
that   as  to  the  freehold^  the  ConAruAioA 
ihould  be^  if /ST.  or  G.  died  without  ifluei 
generally^  and  as  to  the  leafehold  the  fame 
words  might  be  conftrued  to  mean  a  dying 
without  leaving  iflue  at  their  death  {a). 

Mn 

{a)  But  words  are  talcen  in  two  diiFerent  fenfes^ 
only  in  caGss  where  the  intent  will  be  beft  anfwered^ 
by  fo  underftanding  them  ;  and  therefore  if  it  ap- 
pears, from  the  inftrument,  that  the  teftator  in* 
tended  the  cftates  (hould  go  together,  the  fame 
conftruAion  will  be  given  to  the  fame  limitation 
as  to  both* 

Thus  ill  the  cafe  oi Richards  vcrf.  Lady  Bgrgavtnnf 
2  Vtrn.  Rip.  324.  where  an  ellaU  together  with  the 
farniture  of  the  houfe,  was  limited  to  Lady  £«  and 
fuch  heir  male  of  her  body  as  (hould  be  living  at 
her  death,  and  in  default  of  fuch,  the  remainder 

O  a  over  j 
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Mr.  P.  ff^illiams  indeed,  in  a  note  upon  this 

cafe,  fays,  that  by  the  will  the  limitation  over 

was  exprefsly  reftrained   to  the  leafehold, 

though  in  Lord  Macclesfield^s  notes  that  word 

Vide  3  Atk.    was  omitted.     But  it  feems  that  Lord  Hard^ 

^^^'  wicke  in  the  cafe  of  Sheffield  v.  Lord  Orrery 

obferved,  that  Mr.  fVilltams  is  miftaken  in 
that  note,  for  that  upon  looking  into  the 
cafe,  it  appeared,  that  both  freehold  and 
Icafchold  were  devifcd  by  the  fame  words. 


over;  the  queftion  was  whether  the  goods  fhould 
go  over  to  the  remainder-man,  or  whether  the  ab- 
folute  property  thereof  veftcd  in  the  Lady  B.  Etper 
curiam^  the  limitation  of  the  ejiate  *'  to  the  Lady 
B  and  fuch  heir  of  her  body  as  (hould  be  h'ving  at 
her  death,  with  a  remainder  over  for  want  of  fuch," 
is  an  eftate  tail,  and  the  limitation  making  aneftate 
tail  in  the  land,  the  goods  difpofed  in  the  fame  olaufe 
mud  go  in  the  fame  maiKier,  and  confequently  the 
abfolute  property  is  in  the  firft  devifee,  and  no  re- 
mainder of  goods  after  an  eftate-tail  is  good  |  for 
the  words  **  heir  of  her  body"  muft  not,  as  to  the 
land,  be  conftrued  to  be  a  word  of  limitation,  and 
make  an  eftate-tail,  and  as  to  the  goods,  to  be  only 
words  of  defignation  of  theperfon  intended  to  take 
the  goods,  and  befides  his  intention  appears,  that 
the  goods  (hould  go  along  with  the  houfe,  and  the 
devifee  to  have  like  intereft  in  both. 


Again 
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Again  where  a  teftator  having  two  fons  Walter  v. 

W.  and  /?.  devifed,  that  if  W.  his  cldcft  fon  com!  Rep. 

ihould  happen  to  die,  and  leave  no  ijfue  of  his  373- 

body  lawfully  begotten,  that  then  and  in  that  y"^  ^^^^  ^ 

cafe,  and  not  otherwife,  after  the  death  of  Et  vide 

W.  his  faid  fon,  he  gave  and  bequeathed  all  ^^^^^^y  ^• 

his  lands  of  inheritance  in  L.  unto  R.  to  have  fupra  300. 
and  to  hold  the  fame  after  the  death  of  the     (  Z^Z  ) 
faid  /^.  to  him  and  his  heirs ;  it  was  held, 
that  ff^.  took  an  eftate-tail  by  implication  (^)i 
and  that  the  limitation  to  R.  was  a  remain- 
der, and  not  an  executory  devife  [b). 

We 


{a)  The  reader  may  obferve  that  this  is  the  cafe 
of  a  devife  to  a  younger  fon,  in  cafe  the  eldell  fon 
fliould  die  without  ifluc ,  and  fo  operating  by  way  of 
reftrainifigtbeftey  that  the  eldeft  fon  would  otherwife 
have  taken,  and  in  that  refped,  differs  from  cafes 
like  Lamjhorough  and  Foxy  fupra  325*  where  the 
limitation  is  to  the  heir  after  failure  of  the  ifiue  of 
one,  in  whom  no  eftate  would  otherwife  veil,  by  im- 
plication on  the  will,  either  to  be  abridged  or  en« 
hrged. 

{b)  The  conftruflion  of  the  words  ^*  leave  no 
ifltie  of  the  body'"  as  applied  to  real  eftates,  in  con« 
tra-diftin£lion  to  its  fenfe,  as  applied  to  perfonal 
eflates,  was  recognized  by  Lord  Hardwichj  in  the 
cafe  of  Sheffield  yaf.  Lord  Orrery^  3  Jti.Rep.2S8. 

O3  in 
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in  which  his  Lordfhip  citet  the  cafe  of  Fmb  and 
Chapnum^  as  in  authority  in  this  refped.  And  tbo 
fame  diftin^on  was  apin  recognised,  and  the  (ame 
cafe  reforted  to  as  an  authority  by  Lord  Hardwichp 
in  the  cafe  of  S§utbbj  v.  St^mb^ufe^  %  Fiz.  Rep.  6069 
in  that  oi  Stafford  znA  Bucklot  M^*  i8o.  and  in  that 
of  Err  J  and  fVaUact^  ibid.  125. 

And  in  the  cafe  of  the  Univerfity  of  Oxf§rd  verC 
Clifton,  dmUtr's  Rip.  385.  this  principle  was  carried 
to  a  greater  length  than  it  feemst  from  fubfequent 
cafes,  would  now  be  permitted  |  for  there,  one  by 
bis  will  devifed  lands,  of  which  he  was  feifed  in 
fee  to  C  and  the  iflue  of  his  body  lawfully  to  be  be- 
gotten living  at  bif  deatb,  and  for  want  of  fuch  ifliie- 
to  the  Univerfity  of  Oxford^  to  be  difpo&d  of  in 
fuch  manner  as  in  the  will  is  direQed.  And  the 
queftion  was,  whether  C.  was  entitled  to  an  eftate- 
tail  or  for  life  only  ?  •  And  it  was  argued  that  he 
was  entitled  to  an  eftate  for  life  only,  with  contin- 
gent remainder  to  his  iflue,  if  he  (hould  have  an/ 
fuch  at  his  death,  for  the  life  or  lives  of  fuchiffue 
remainder  to  the  univerfity.  That  the  word  '<  iffue 
in  this  cafe  was  a  fpecial  deftgnatioperfina^  that  every 
word  in  a  will  ought  to  have  a  fenfe  put  upon  it ; 
that  the  words  living  at  his  death  were  capable  of 
a  conftrudion ;  that  ^*  for  want  of  fuch  ifiTue" 
meant  ^^ifliie  living  at  his  death  ;"  that  the  period 
when  the  children's  eftate  was  to  begin,  was  the 
death  of  C  and  the  cafe  of  Lovelace  verf.  Lovelace^ 
Cro,  Eliz.  40.  was  cited,  wherein  there  was  a  devife 
to  C.  D,  and  his  iflue-male,  he  having  no  fon  at 
%he  time}  which  was  adjudged  no  ellate-Uil,  but 

for 
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for  life  only  ;  that  the  word  eldeft  would  not  admit 
fuch  a  conftrudiofl  as  to  give  an  eftate-taiL  But 
Lord  Xiiper  Henly  faid  this  was  the  plaineft  cafe  he 
ever  faw  in  his  life ;  the  HTue  could  not  take  by 
prefent  devife  as  jointenants  with  C.  The  iflue  were 
not  to  take  by  remainder,  but  by  defcent ,  as  all 
the  pofterity  were  intended  to  take,  it  could  not  be 
a  Contingent  Remainder,  but  an  efiate-taiU 

And  the  court  of  King's  Bench  unanimoufly 
adopted  the  fenfe  in  which  the  words  **  leave  no 
i^e'^  as  applied  to  land,  are  accepted  by  Mr.  FMrnt 
in  the  cafe  of  Denn  ex  dim.  Guring  verf.  Hinion^ 
%  C$wp.  Rip*  410.  In  that  cafe  one  feifed  of  pre- 
mifes  in  fee  gSive  and  bequeathed  to  his  grandfon  S. 
all  that  his  meadow,  ^t.  to  hold  unto  S.  and  the 
faoirs  of  his  body  lawfully  begotten,  and  thiir  heirt 
for  rv/r,  chargeable  neverthelefs,  and  charged  with 
the  payment  of  eight  pounds  -ol  year  unto  M.  during 
her  natural  life :  but  in  cafe  S.  fiouU  dii  without 
Itaving  iffui  of  bis  My^  then  he  gave  and  devifed 
the  fame  to  G*  to  hold  to  him  and  his  heirs  for  ever ; 
chargeable  as  aforefaid,  and  alfo  chargeable  with 
and  fubje£t  to  the  payment  of  100 /•  unto  his  the 
teftator's  niece  within  one  year  after  G.  or  his  heirs 
Ihould  be  poflefled  of  the  fame  premifes.  S.  entered 
and  died  feifed,  leaving  iflue  a  fori,  who  alfo  died 
feifed,  having  previous  to  his  death,  made  his  will, 
and  devifed  the  fame  to  his  mother,  and  her  heirs 
and  affigns.  And  the  oueftion  was  what  eftate  5. 
took  under  this  will  ?  And  it  was  contended,  on 
behalf  of  the  mother,  that  the  fon  of  S.  look  a 
fee  fimplc,  the  words  <*  heirs  of  the  body"  operating 

O4  as 
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M  words  of  purchafe  to  anfwer  the  intent ;  and  it 
was  faid  that  a  ftrong  circunaflance  was,  the  legacy 
of  1 00 A  devifed  to  the  firft  teft^tor's  niece,  in  cafe 
S.  (hould  dii  without  iffue^  of  neceffity  therefore  the 
teftator  muft  mean  a  dying  without  ifTue,  at  the  time 
of  his  death  ;  for  if  he  intended  (be  (hould  wait  till  a 
total failuu  ofijjutj  (he  might  wait  for  loo  years,  or 
for  ever.  But  Lord  Mansfield  faid  the  diftin£(ion 
was,  between  a  devife  of  lands  and  perfonal  eftate : 
in  the  latter  cafe,  the  words  were  taken  in  their 
vulgar  fenfe ;  that  was,  dying  without  leaving  ijfut  at 
the  time  of  his  death*  The  queftion  was,  whether 
the  grandfon  took  an  eftate-tail  or  an  eftate  in  fee. 
The  devife  was  to  S,  and  the  heirs  of  his  body,  and 
their  heirs  for  ever^  but  the  words  "  their  heirs  for 
over*^  were  qualified  by  the  fubfequent  words  *^in 
cafe  he  (hall  die  without  leaving  ijfui**  which  clearly 
(hewed  it  an  eftate  tail  j  and  then  the  teftator  gave 
it  over  to  the  mother.  It  was  too  clear  to  admit  of 
a  doubt.  And  the  other  three  judges  concurred* 
Denn  ex  dem  Geering  verf.  Sbenton^  2  Cowp*  Rep,  j^io. 

The  conclufion  from  thcfc  authorities  has  been, 
that  the  words  "  dying  without  leaving  iffue"  (hall 
have  the  fame  conftru£lion  as  the  words  ^^  dying 
without  ijfue^*  in  the  limitation  of  real  eftates,  where- 
ever  the  limitation  over  can  take  effiify  as  a  remainder 
under  that  conftruflion.  It  is  a  decifion  founded 
on  the  eftabliflied  doflrine  laid  down  by  Sir  Mathew 
Hale  in  the  great  cafe  of  Purefoy  and  Rogers^  ftated 
<  fupra  299.  and  refortcd  to,  recognized  and  pro- 
ceeded upon,  by  all  the  courts  in  many  fubfequent 
dcciCons,     Vid.  the  cafes  of   Walter  and  Drtw^ 
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S$utbhy  and  Sigmboufi^  IVialthey  v.  BcfvlUe^  fupra 
300^  Doi  en  dim.  Brown  v.  Holmes^  ibid.  293:  and  in 
WrinUi  verf.  BiUington^  DougL  Rip.  jig. 

In  the  laft  mentioned  cafe,  one  made  his  will  and 
{inter  alia)  gave  and  devifed  to  his   wife  Elizabetb^ 
and  unto  his  daughter  Jnny  all  that  his  mefluage,  tii. 
to  bold  unto  his  faid  wife  Elizabethy  and  unto  his 
daughter  Ann^  for  znd  during  the  term  of  their  natural 
UveSy  and  the  Ife  of  the  longer  liver  of  them^  in  equal 
proportions,  (hare  and  (hare  alike.     But  in  cafe  bis 
faid  daughter  Ann  Jhould  happen  to  marry  and  have  ijfue 
lawfully  begotten^  then,  and  in  that  cafe,  after  the  de^ 
eeafe  of  bis  faid  wife  y  he  gave  and  devifed  all  and  An- 
gular the  faid  meiTuage,  t^c.  unto  his  faid  daughter 
Ann  and  to  her  heirs  and  affigns  for  ever.     But,  if 
bis  faid  daughter  fhould  happen  to  dieJingUt  and  unmar"  « 
ried^  and  without  iffue  of  her  body  lawfully  begotten,  - 
then  and  in  that  cafe,  he  gave  and  devifed  all  and 
fingular  the  aforefaid  premifleslaft  above  mentioned, 
unto  his  faid  wife  Elizabeth^  and  to  her  heirs  and  af- 
figns for  ever.     Ann  furvived  Elizabeth^  and  fufFered 
a  recovery.     And  the  queftion  was,  whether   the 
limitation  over  to  the  teftator's  wife  and  her  heirs, 
was  barred  by  the  recovery  ?     And  it  was  contend- 
ed that  it  was  not ;  for  that  this  was  either  an  exe* 
cutory  devife,  and  not  too  remote  in  its  creation,  or 
a  veiled  remainder  after  eftates  for  life,  to  Elizabeth 
and  Ann^  and  the  furvivor,  and  a  contingent  eflatc- 
tail  to  Ann.     And,  on  the  firft  point,  an  attempt 
was  made  to  diftinguifii  this  cafe  from  the  cafe  of 
J^uddington  and  Kme^  and  other  cafes  of  the  fame 
fort,  on  the  ground  th^t  in  thofe  cafes  the  limitation 

over 
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over  was  fuch,  that  though  the  contingencjron  which 
it  was  limited,  (hould  happen  before  the  end  of  the 
original  fpecified  duration  of  the  particular  eftate^ 
yet  it  muft  await  the  natural  expiration  thereof. 
This  was  eflential  to  the  idea  of  a  remainder  accord* 
ing  to  the  definition  thereof.  But  here  the  limita- 
tion to  the  daughter  Anny  in  cafe  (he  Oiould  marry, 
and  have  iflue  of  her  body,  was  not  to  wait  till  the 
natural  expiration  of  the  firft  eftate  for  life  to  her, 
but  was  to  take  eScSt  in  her  life*  time,  as  foon  as 
the  contingency  on  which  it  was  limited  (hould 
happen.     It  was  therefore  not  a  nmainder^  but  a  r#ii- 

• 

ditional  limitation.  As  foon  as  (he  had  married,  and 
had  iflue,  the  eftate  to  her  and  her  heirs,  would  hare 
taken  effect,  and  would  have  enlarged  her  intereft, 
and  merged  her  eftate  for  life ;  as  an  executory  de- 
vife,  it  was  not  too  remote,  for  it  was  limited  to 
veft,  if  at  all,  on  the  death  of  the  daughter,  adly. 
It  was  contended  that  if  the  limitation  to  the  daugh- 
ter took  place  as  a  remainder,  there  were  words 
to  reftrain  it  to  an  eftate-tail,  in  which  cafe  the  laft 
limitation  over  was  a  vefted  remainder,  and  of  courfe 
not  barred  by  the  recovery.  On  the  other  fide,  it 
was  contended,  that  whether  the  daughter  took  an 
cflrate-tail,  or  only  an  eftate  for  life,  the  remainder 
over  was  barred  by  the  recovery.  If  (he  took  aa 
ef(ate-tail,  the  cafe  was  clear,  but  if  (he  only  took 
an  eftate  for  life,  then  the  limitation  to  the  widow 
was  a  contingency  with  a  double  afped;  it  was  a 
concurrent  remainder  in  fee,  created  in  the  alterna- 
tive, with  a  Contingent  Remainder  in  fee,  to  the 
daughter ;  and  a  recovery  having  been  fufiered  by 
the  tenant  for  life,  every  body  was  barred,  but  the 

heir 


limUed  upon  a  Failure  cf  Heirs  or  JJfue. 

heir  at  law»  which  wis  the  daughter.  And  it  wit 
faidy  that  it  was  impoffiUe  to  diftiognifli  thit  cafe 
from  thofe  of  Luddington  v*  Kimi^  i  Ld.  Raym.  203. 
and  ftated  fitpra  vol.  i.  547,  Doe  v.  Holme^  3  JVilf. 
23 7>  241,  it  &Sittd  fupra  voU  i.  548.  and  Go9drigbt 
V.  Dunham^  Dough  Rep.  i$i.  gtfupravoi.  i.  550. 
that  the  fecond  limitation  to  the  daughter  was  capa- 
ble of  taking  effe£l  as  a  Contingent  Remainder  in 
fee,  and  of  courfe  that  to  the  widow  was  fo  ;  and 
it  was  an  eftabli(hed  maxim  that  whenever  an  eftate 
could  take  tStOt  as  a  remainder,  it  fliould  not  be 
conftrued  to  be  an  executory  devife.  Et  per  Lord 
Mansfield^  it  is  perfe£lly  clear  and  fettled,  that 
where  an  ejiate  can  take  efftSl  as  a  remainder^  it  Jhall 
ever  be  conftrued  to  he  an  executory  devifoy  or  fpringing 
fife*  Here  the  (irft  limitation  is  to  two  perfons  and 
the  furvivor,  fo  that  a  preceding  freehold  will  lie 
in  the  farvivor,  and  the  eftate  over  is  limited  on  a 
contingency  upon  which  a  remainder  may  depend. 
It  is  to  the  daughter  and  her  heirs  (not  ifTue)  if 
(he  (hould  marry,  and  have  ifi'ue,  and  it  muft  have 
taken  tSt€t  after  the  death  of  the  furvivor.  There 
was  another  contingency,  on  the  event  of  the 
daughter  dying  unmarried,  and  without  iflue  (not 
on  failure  of  her.  iflue)  and  upon  that  event,  the 
limitation  is  to  the  widow  in  fee.  But  the  tenant 
for  life  by  the  recovery  has  barred  the  Contingent 
KemainderSf 

And  great  reliance  was  placed  upon  the  maxim  of 
which  we  are  now  fpeakmg  in  a  modern  cafe  of  Roe 
verf.  Scott  and  Smart  in  the  Common  Pleas,  Eajier 
Term  27  Geo.  3.  which  came  before  Mr.  Feame,  and 
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was  tried  in  confequence  of,  and  decided  agreeable 
to>  an  opinion  he  delivered  upon  it. 

In  this  cafe  the  teftator  devifed  certain  lands  to 

his  fon  James,  to  hold  to  him  his  heirs  and  affigns 

for  ever ;  and  other  lands  to  his  fon  John  to  hold  to 

him  and  his  heirs  and  affigns  for  ever;  and  other 

lands  to  his  fon  Thomas  and  to  his  heirs  and  affigns 

forever;   vi^ith  this  exprefs  condition,  that  his  foa 

Thomas  his  heiis  and  affigns,  (hould  yearly  pay  to  a 

grandaughter  of  the  teftator's  the  fum  of  3  /•  till  her 

age  of  fixteen,  and  the  teftator  charged  the  fame 

prcmifles  with  fuch  payments :  and  then  added  that 

his  will  and  mind  was,  that  if  either  of  his  three 

fons  (hould  depart  this  life,  without  iflue  of  his  or 

their  bodies,  then  the  eftate  or  ejlates  of  fuch  fons 

fhould  go  to  the  furvivors  or  furvivor  ;-and  if  all 

his  faid  three  fons  ihould  happen  to  die,  without 

fuch  iflue,  then  he  devifed  all  the  faid  premifles^  to 

his  four  daughters,  and  their  heirs  and  affigns  for 

ever.     And  he  further  charged  the  premiiTes,  fo  as 

aforefaid  by  him  devifed  to  his  faid  fon  Themasj  and 

his  heirs,  with  the  fum  of  forty  pounds  to  be  by 

him  or  them  paid  to  his  faid  grandchild,  at  its  age 

of  twenty-one  years.     The  three  fons  furvived  the 

teftator,  and  entered,  and  John  died  fome  time  after 

inteftate,  and  unmarried.     And  it  was  held  that 

the  devife  to  Thomas  did  not  give  him  the  flee,  but 

an  eftate-tail,  which  defcended  to  his  daughter,  and 

upon  her  deceafe  without  iflue,  the  eftate  went  over 

to  James  the  then  furvivor  of  the  three  brothers,  and 

not  to  the  heirs  of  the  faid  daughter  to  whom  James 

was  only  related  of  the  half  blood* 

The 
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The  above  is  the  beft  note  I  have  been  able  to 
procure  of  the  cafe,  and  is  taken  from  Mr.  Ftamt^^ 
manufcript  opinions,  and  the  reader  will  obferve 
that  in  this  ftatement  of  the  cafe  there  are  feveral 
circumftances  which  tend  to  ihew  that  the  teftator 
in  this  cafe  meant  the  word  heirs,  to  operate  in  its 
full  fenfe,  as  applicable  to  heirs  general  and  carry- 
ing a  fee-fimple,  and  not  in  its  reftrided  fenfe,  as 
denoting  heirs  of  the  body.     Firft  from  the  cir- 
cumftance  of  the  word  ^^affigns"  being  annexed 
not  only  to  the  limitation,  but  to  the  condition  for 
paying  him  the  annuity,  which  although  not  fufli- 
cient  of  itfelf  to  prevent  the  reftridive  operation 
of  the  fubfequent  words  '^  depart  this  life  without 
ifiue"  yet  becomes  material  when  af&fted  by  other 
words  and  circumftances  in  aid  of  the  intention* 
Secondly  from    the  circumftance  of  the  limitation 
over,  being  to  the  furvivors  or  furvivor,  and  appa- 
rently carrying  an  eftate  to  them  or  him  for  life  only, 
which  furnifliesa  rcafonable  ground,  to  confine  the 
contingency  in  conflru£lion  to  a  death  without  iflue, 
during  the  lives  in  being,  which  has  been  held  in 
executory  devMes  to  be  a  reafonable  tonftrudlion, 
if  it  falls  within  the  limits  of  ever  fo  many  lives  in 
being  at  the  fame  time. 

But  this  rule  or  principle,  or  maxim  of  condruc- 
tion  •*That  a  limitaiion  fhall  never  operate  as 
an  executory  devife,  where  it  may  take  efFe£t  as  a 
remainder,'*  may  be  over-ruled,  where  the  intent 
of  the  teftator,  or  author  of  the  truft  or  limitation, 
plainly  appears  to  contradict  the  legal  conftruflion 
of  the  limitation ;  for  the  intent  of  a  teftator,  (hall 

always 
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always  prevail,  if  not  contrary  to  law,  which  mcans^ 
<<  if  the  limication  be  fuch  as  the  law  allows,"  but 
docs  not  mean^  that  the  words  (ball  be  taken  in  fuck 
fenfe  as  the  law  impofes  upon  them. 

Thus  in  the  cafe  of  Porter  verf.  BradUy^  Dumfori 
and  Ea/Pt  Term  Reports  vol.  3.  143.  Where  one  de- 
vifed  as  follows  **  item  I  give  and  devife  unto  nay  fon 
P.  his  heirs  and  a^tts  for  ever,  all  that  mcfliiage  and 
tenement  wherein  I  now  live  :  but  my  will  is,  that 
in  cafe  my  Ton  P.  fhail  happen  io  die,  *'  leaving  ne 
ijfue  BEHIND  him''  then  my  faid  wife,  (meaning 
his  then  wife)  fhall  receive,  and  take  the  rents  iflbes 
and  profits  thereof,  and  difpofe  of  the  fame  at  her 
will  and  pleafure,  and  (hall  have,  ufc,  and  enjoy  all 
T£iy  in-door  goods,  as  long  as  (he  ihall  continue 
a  widow,  and  no  longer ;  and  after  her  deccafc,  or 
«  ^  marriage  as  aforcfaid,  then  the  lands,  fo  dcvifed  to 
P.  as  aforefaid,  I  give  and  devife  the  f^me  for  want 
of  iflue  by  him  as  aforefaid,  unto  my  fon  D.  his 
heirs  and  adigns  for  ever }  chargeable  neverthelefs 
with  the  payment  of  50/.  a  piece  to  my  fixdaugh** 
ters  and  their  iflge,  within  a  twelve-month  after  he 
fhall  fo  enjoy  the  fame.  But  in  cafe  my  fon  Z>. 
(hall  happen  to  die  before  my  fon  P.  and  the  faid 
P.  (hall  not  leave  any  i(rue  of  his  body  begotten, 
then  my  will  is,  that  my  faid  land  (hall  be  fold,  and 
eq^ally  devided  between  my  fix  daughters  and  their 
KTues."  P.  entered  into  pofiTeffion  upon  the  death  of 
the  teftator,  fufFcred  a  recovery,  and  fold  the  cftatc, 
and  died  in  the  life-time  of  D,  The  fix  daughters 
of  the  teftator  alfo  died  in  the  life-time  of  2>.  fome 
without  ifiue,  and  others  leaving  children.     And 

one 
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one  qtieftion^  on  a  cafe  fent  out  of  the  court  of 
Chancery  to  the  court  of  King's  Bench,  was,  what 
eftate  P.  took  under  the  will  of  his  father  ?     And 
it   ivas  contended  on  one  fide,  that  the  limitation 
over,  after  the  devife  to  P.  was  not  good  as  an  exe* 
cutory  devife,  being  on  a  contingency  too  remotg: 
that  there  was  no  cafe  of  rea]  property,  where  the 
words  'Meaving  no  ifliie,"   were  to  be  confined  to 
**  leaving  no  ifTue  at  the  time  of  the  devifee's  death" 
unlefs  particular  words  were  added,  which  necefiarily 
limited  them  to  that  meaning.     Then  the  contin- 
gency in  this  cafe,  which  was  not  to  take  place  till 
an  indefinite  failure  of  iflue  of  P.  was  too  remote  ; 
and    the  diftin£Uon  taken  by  Lord  Macclesfiild  in 
x\i^  c^Xc  of  Forth  y.  Chapman^  &2Xti  fupra -^6%*  was 
mentioned.     And  it  was  faid,  that  in  a  fubfequenc 
part  of  the  will,  the  words^^^  having  no  iflue"  were 
explained  by  the  words  'Tor  want  of  iflue  :*'  and 
that  the  words  were  ufed  in  the  fame  fenfe  in  both 
places;   and  that,  notwithftanding  the  firft  limita- 
tion was  to  P.  his  heirs  and  alfigns  for  ever,  which 
prima  facie  imported  a  fee,  yet  the  fubfequent  words 
confined   it  to  an  eilate*tail.     Sid  per  Lord  Kenyan 
Chief  Juftice.     The  general  rules  refpedling  limi- 
tations of  this  fort  have  been  for  many  years  w.ell 
fettled.     The  firft  queftion  that  arifes  in  this  cafe 
is,  whether  this  is  an  eftate  tail,  or  in* fee?     The  ^ 

firft  part  of  the  dcvifc  to  P.  prima  facie  carries  a 
fee ;  for  it  is  to  him  his  heirs  and  afligns  for  ever; 
but  it  is  clear  that  thofe  words  may  be  rcftrained 
by  fubfequent  words,  fo  as. to  carry  on  an  eftate-tail. 
If  the  fubfequent  part  of  this  devife  had  been  *' and 
in  cafe  he  fhall  die  without  heirs,  then  over"  it 

would 
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would  hive  given  to  P.  an  eftate^tail,  which  he 
might  have  barred  by  the  recovery.  But  here  the 
words  were  *^  but  in  cafe  he  (hall  happen  to  dte^ 
leaving  no  iffue  behind  him/'  which  naade  a  very  ma* 
ferial  difference,  and  brought  it  within  the  cafe  of 
PeUs  verf.  Browrij  (ftated  fipra  306.)  which  was  the 
foundation,  and  as  it  were  them^firtf  ^A^r/a,  of  this 
branch  oF  the  law.  But  the  defendant's  counfel  had 
attempted  to  diflinguifh  this  cafe  from  that  of  PeBs 
verf.  Brown;  becaufe  there  the  words  were  "if 
^Thomas  (the  firft  devifee)  died  without  iflue,  living 
William  his  brother  :'*  but  it  was  to  be  obferved, 
that  there  were  words  in  this  cafe  equivalent  to  thofe, 
namcly,"if  P.  (hould  die,  leaving  no  iflue  behind bim" 
If  indeed,  only  the  firft  words  *^  leaving  no  ifTue" 
had  been  ufed,they  according  to  the  opinion  of  Lord 
Macclesfitldy  in  the  c^h  of  Forth  verf.  Chapman^ 
^\  muft  be  reftraincd  to  ^*  leaving  ifllie  at  the  time  of 

his  death."  But  it  was  contended  this  rule  was 
confined  to  chattel  interefts  only :  however  a  great 
deal  of  argument  was  neccfTary,  to  convince  his 
Lordfhip,  that,  in  the  cafe  of  realty,  thofe  words 
(hould  be  taken  to  mean  an  indefinite  failure  of  ijfue. 
It  would  be  very  firange,  if  thefe  words  had  a  differ* 
ent  meaning,  when  applied  to  real  and  perfonal  pro- 
perty. If  fuch  a  diftin£lion  exifted  in  the  law,  it 
certainly  would  not  agree  with  the  rule,  lex  plus  lau' 
datur  quando  ratione  probatur :  but  it  was  no{  founded 
in  law.  And  there  were  even  additional  words  in 
this  cafe  **  leaving  no  iflae  behind  him^^  which  nc- 
ceflarily  imported,  that  the  teftator  meant  at  the  time 
$f  his  fen's  death.  The  fubfcqucnt  parts  of  the  will 
alfu  conveyed  the  fame  idea  \  for  the  devifor  men- 
tioned 
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tioned  tbis  event  as  likel  j  to  happen  in  the  life-time 
of  his  widoW)  or  of  his  younger  ron,  or  daughters. 
Therefore^  his  Lordfliip  faid,  he  had  not  the  leaft 
doubt,  but  that  this  was  a  good  exequtorj  devife» 
to  take  place  within  the  time  allowed  by  lawj  which 
was  borrotj^d  by  analogy  from  legal  formal  limits* 
dons ;  namely  for  a  life  or  lives  in  being,  with  a 
renwinder  in  tail,  to  unborn  children,  who  could 
not  bar  it  till  twenty  one.  AJbhurft  and  Groft  Juf- 
tices  were  of  the  fame  opinion. 

The  reader  will  no  doubt  have  obferved^  that  I 
bave  introduced  dtis  cafe  of  Forter  and  Bradliy^  as 
fiirniftiing  a  ground  from  the  piodiar  petimmg  of 
that  part  of  the  will,  upon  which  the  queftion 
agitated  therein,  arofe,  for  diftingui&ing  it  from 
thofe  cafes,  in  which  the  words,  ^  without  leaving 
iflue'*  had,  ^s  applied  to  real  eflates,bcen  confidered 
as  importing  a  general  failure  of  iflue ;  firft,  from 
the  words  '^affigns  for  ever"  attached  to  the  firftli- 
mitation  to  P.  fecondly,  from  the  words  ^*  behind 
him*'  following  the  words  *<  leaving  no  iflue*'  the 
former  of  which  words  viz.  ^^afligns  forever"  arc 
ftrongly  indicative  of  an  intention,  that  the  devifee 
Ihould  take  an  affignableeftate  to  htm  and  his  heirs, 
though  not  of  themfelves,  as  I  have  before  obferved, 
fufficient  to  take  the  cafe  out  of  the  principle,  or 
rule  of  conftrudion,  ^^  that  a  limitation  (hall  never 
operate  as  an  executory  devife,  where  it  may  take 
effeA  u  a  remainder  :"  And  the  latter  of  which 
words  viz.  ^'  behind  him"  which  appear  to  me  to 
confine  the  devife  over  in  ixfnjfon  to  the  event  of 
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the  firft  deVifee's  leaving  no  iflue  living  at  the  time 
**  of  his  deceafe"  and  to  bear  exadly  the  fame  ieofe, 
as  ^^  then  living/'  which,  on  the  authority  of  PeU 
and  Brown*%  cafe,  clearly  create  an  executory  devife. 
And  indeed  there  is  great  reafon  to  conclude,  that 
the  latter  words  were  much  relied  uponnn  the  de- 
ciflon,  for  Lord  Kenyan  exprefsly  reforted  to  them, 
according  to  the  printed  report  of  the  cafe,  and  Igid 
a  peculiar  ftrefs  on  the  circumftance,  that  there 
were  even  additional  words  in  this  cafe,  vi%,  '^  leav* 
ing  no  ifllie  behind  him"  which  his  Lordfliip  faid, 
fiiceffarily  import  tbat  the  teftator  meant,  ^*  at  the 
time  of  his  fon's  death;"  and  he  faid,  that  the  fub-< 
fequent  parts  of  the  will  alfo  conveyed  the  fame 
idea ;  for  the  devifor  mentioned  this  event  as  likely 
to  happen  in  the  life-time  of  his  widow9  or  of  bis 
younger  fon  or  daughters. 

And  it  is  material  to  obferve,  that  his  Lordfliip, 
in  animadverting  on  the  ftrangenefs  that  would  re- 
fult,  if  the  words  « leaving  no  iflue"  had  a  different 
meaning  when  applied  to  real  and  perfonal  property, 
fpeaks  only  with  relation  to  fuch  propoficion,  in  re- 
ference merely  to  the  force  of  language,  to  which 
extent  his  Lordfliip's  reafoning  feems  to  me  per- 
feilly  juft,^  without  allufion  to,  or  recolleflion,  that 
this  diftindlion  is  taken  with  a  view  to  give  force 
to  a  grand  principle  or  rule  of  conftrudion  adopted, 
in  the  liberality  of  the  courts  of  law,  in  order  to 
favor  the  free  alienation  of  property,  which  is  in  a 
degree  impeded  by  this  fufpenfion  of  it,  incident 
to  executory  dcvifes  and  fecondary  ufes.  And, 
therefore,  I  think  little  doubt  can  be  entertained, 
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tfaat  whenever  this  point  fhall  again  meet  a  fdren- 
fie  difcuffion,  this  cafe  will  be  confidercd  as  de- 
cided  upon  the  words  I  have  mentioned,  as  diftin- 
guifhing  it  from  preceding  cafes  of  the  fame  nature* 
and  plainly  denoting  the  intention  of  the  teftator,  to 
life  the  words  in  queftion  in  a  contraded  fenfe,  and 
as  referable  to  ifTue  living  at  the  time  of  the  tefta- 
tor's  deceafe ;  and  to  ufe  the  language  of  Mr. 
Fearnty  fpeaking  of  this  cafe  of  Porter  and  Bradley^ 
in  an  opinion  which  called  for  his  fentiments  upon  it, 
^'  it  is  impoi&ble  to  reconcile  one  felf  to  a  fuppofi- 
tioti,  that  the  court  would,  without  fuch  a  ground 
of  diftindion,  have  difmiiTed  all  attention  to  thp 
antecedent  decifions  upon  the  point." 

But  although*  for  the  reafons  I  have  mentioned, 
there  is  great  ground  to  conclude^  that  the  words 
to  which  allufion  has  been  made^  were  greatly  relied 
upon  in  the  cafe  of  Porter  and  Bradley ;  and  how- 
ever the  diftindion  in  the  cafes  preceding  that  cafe, 
and  the  ftrength  of  the  rule  ^^  that  an  executory 
devife  fhall  only  be  admitted  from  neceffity,"  autho- 
rife  the  Antiments  I  have  ventured  to  fuggeft,  on 
the  light  in  which  that  cafe  Will  ultimately  be  con- 
fidered^  yet  the  ftrong  terms  in  which  the  Chief 
Juftice  has  exprefled  his  opinion,  deriving  great 
weight  from  the  high  office  which  he  fills,  but  fiill 
greater  weight,  from  his  great  Radical  knowledge 
and  extenfive  and  profound  legal  erudition,  leaves 
this  point,  until  now  confidered  as  fottled  by  prac- 
tical conveyancers,  in  a  ftate  of  doubt,  which  can 
only  be  removed  by  the  obiter  di^um  of  the  fame 
great  authority,  or  by  a  judicial  decifion  upon  it. 
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And  even  the  words  ^  in  default  of  fiieh  iiSie^ 
may  operate  as  a  difiriptio  perfrna  as  appUed  to  real 
eftatet^  where  fuch  conftru Aion  favours  the  general 
intention  of  the  devifor,  and  its  application  is  equi- 
vocal, for  then  it  fliall  be  conftrued,  by  relations  tm 
mean  iffue  of  the  nature  intended. 

• 

Thus  in  the  cafe  of  Doi  on  the  demife  of  Comber^' 
hacb  verf.  Pirryny  DougL  Rip.  ^%\.  where  one 
feifed  in  fee  (after  bequeathing  a  leafehold  efiate 
to  R*  P.  during  his  term  and  intereft  thereiOf 
and  all  his  perfonal  eftate  in  manner  therein-men- 
tioned) devifed  the  premifles  in  queftion  to  his 
niece  D.  C.  wife  of  J.  C.  for  life,  for  her  feparate 
ufe,  with  a  power  of  leafing,  remainder  to  ^uftees 
to  preferve  Contingent  Remainders,  remainder  to 
all  and  rvery  tbt  cbildnn  of  2).  C  begotten  or  to  be 
begotten  on  her  body  by  his  nephew  J.  C.  and  tbiir 
hiirs  for  iver^  to  be  equally  divided  between  and 
among  fuch  children  (if  more  than  one)  (hare  and 
fliare  alike,  but  if  only  one  child,  then  to  fuch  only 
child,  and  bis,  or  her  heirs  for  ever ;  znifor  defalk 
rffucb  iffui  to  3^.  C.  for  life,  with  power  of  leafing, 
remainder  to  rruftees,  to  preferve  contingent  re* 
mainders,  and  from  and  after  the  diceafi  of  the  fur* 
vivor  of  Jn  C.  and  2>.  his  wife,  wthut  ijfui  asaftrt' 
faidf  t$  and  among  all  and  tuiry  tbg  cbiUrm  of  his 
nephew  R.  C.  and  of  B.  P.  refpedively  begotten^ 
or  to  be  begotten  by  them  on  the  body  or  bodies 
of  their  refpedive  wives,  and  to  his  niece  E.  A* 
and  to  tbi  biirs  •f  fucb  Mldnn  Bf  E.  A.  rt^Qivtly  in 
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mmmiT fallowing ;  mmify  $ni  third  part  wfiian  theie- 
cf)  (the  fame  to  be  divided  into  three  equal  (haiet 
ix  parts)  |0  ihi  cbiid  or  cbUdren  rf  his  mpbew  R.  d 
wb$Jb9uU  ii  living  at  bis  (the  dcvifor's)  Jtcsrfei 
mod  if  more  than  one»  to  be  divided  among  them 
equally,  (hare  and  fhare  alike,  and  to  the  heirs  e/fiteb 
€hHd  and  ehildren  refpeAively :  9ni  $thir  third  part 
tbiritf  t0  the  Mid  and  childnn  of  his  ntpbiw  B,  P. 
and  wh$  fiould  bi  living  at  thi  time  $f  his  (the  devir- 
for's)  deaajij  and  to  be  divided  among  them  (if  more 
than  one)  (hare  and  (hare  aliice,  and  to  the  rt/pe£tine 

and  tbi  other  romaining  third  fart^  to  his  nioco  £•  Am 
and  thi  heirs  o/bor  body  lawfully  to  be  begotten;  r#« 
maindor  to  his  own  right  heirs  for  ever  \  with  like 
power  of  leafing  to  R.C.  and  B.P.  during  the 
minority  of  tbeir  children,  and  to  £•  J.  refpedivdy^ 
as  was  before  given  to  Z).  C.  remainder  to  his  right 
heirs  for  ever.  The  will  alfo  contained  a  dcvile 
of  other  premifles  fpeciikally,  and  of  all  other  the 
real  eftate  of  the  devifor,  to  his  nephew  J.  J.  for 
life^  remainder  to  truftees  to  preferve  contingent 
remainders,  remainder  to  all  and  every  the  children  of 
y.  A.  equally  to  be  divided  between  them,  (if  more 
than  one)  (hare  and  (hare  alike,  and  to  their  heirs 
refpe&ivefyt  but  if  only  one,  then  tofucb  onlychild^ 
and  his  or  her  heirs ;  and  for  default  of  fuch  iffia 
to  and  among  all  and  every  the  children  of  hia 
nephew  R.  C.  and  B.  P.  by  their  refpe&ive  wives, 
and  to  his  niece  B.  A.  and  to  the  heirs  of  R.  C,  and 
B.  P/s  children,  and  his  niece  £•  A.  refpedively 
in  manner  following,  one  third  part  to  the  <ihild 
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and  children  of  R.  C,  who  ihould  be  living  at  the 
time  9r,his  (the  devifor's)  deceafe,  and  to  the  re- 
fpedtive  heirs  of  fuch  child  and  children  of  B.  P. 
and  the  remaining  other  third  part  to  £.  J,  and  the 
HEIRS  OF  HER  BODY  lawfully  to  be  begotten,  r/* 
mainder  to  the  dev'tfir^s  right  hiirsfor  tvgr^  with  limi- 
lar  powers  of  leafing  to  J.  A.  and  to  J?.  C.  and  fi. 
P.  during  the  minority  of  their  children  refpe^vely, 
and  to  £.  A*  and  a  devife  of  the  refidue  and  remain- 
der of  his  eftate  real  and  perfonal  to  R.  C.  B.  P. 
and  E»  A.  (hare  and  fliare  alike.  The  devifor  died 
leaving  R»  €•  his  nephew  and  heir  at  law,  who  was 
alfo  the  heir  at  law  of  J.  C.  and  of  the  children  of 
J.  and  D,  C.  and  under  him  the  leflbr  of  the 
plaintiffs  claimed,  y.  C.  and  D.  his  wife  were  mar- 
ried in  the  life-time  of  the  devifor,  but  had  not  any 
ifluc  at  the  time  of  his  death  }  but  afterwards  they 
had  a  daughter  who  died,  and  then  another  daughter 
who  died  without  iiTue,  and  a  Ton  who  died  without 
-  iflue  y.  C.  died,  and  then  D.  died,  E.  A.  died  foon 
after  the  devifor  without  having  been  married,  and 
without  doing  any  z6t  to  deftroy  the  eftate-tail 
limited  to  her  by  the  will.  *  The  defendant  claimed 
as  one  of  the  children  of  B.  P. 

The  queftion  was,  whether  the  children  of  Z).  C. 
took  an  eftate  in  fee  fimple,  or  in  fee-ts^I,  under 
this  will  ?  And  that  depended  upon  the  conftruc- 
tion  given  to  the  devife  to  her  children  and  their  heirs 
for  ever  "  followed  by  the  words"  and  for  default 
of  fuch  ijfui*  The  ground  on  which  the  argument, 
fo  far  as  applicable  to  the  queftion  now  in  difcuffion, 

turned 


timited  upon  a  Failure  of  Heirs  or  IJjfue.  315 

turned  on  the  part  of  thofe  who  argued  in  fupport 
of  an  eftate-tail,  was,  that  the  words  <<and  for  de- 
fault of fuch  ijfuiy*  ought  to  operate  as   referable 
to,  and  in  reftraint  of  the  word  heirs,  in  which  cafe 
it  would  be  an  intail.     But,  on  the  other  fide,  it  wa» ' 
argued  that  thofe  Words  could  not  be  confidered 
to  operate  in  reftraint  of  the  word  heirs }   for  the 
words  **  fuch  iffue**  were  referable  to  **  children,'* 
and  not  to  *^  heirs.''     That  there  were  two  defcrip- 
tlons  of  perfons  before-mentioned,  namely  the  chiU 
dren  of  Z).  and  the  heirs  oi  D.  and  the  word  **  ifTue'* 
was  more  applicable  to  *'  children"than  to^'  heirs j'' 
for  children  were  i(rue,but  heirs  were  not  neceflarily 
fo.   Therefore,  as  there  were  no  fubfequent  words  to 
reftrain  the  operation  of  "  heirs,"  that  word  muft 
be  taken  in  its  ftrid  legal  fenfe;  efpecially  as  it  ap« 
peared  from  the  reft  of  the  will,  that  the  devifor 
knew  the  efFeA  of  legal  terms,  and  ufed  technical 
words  to  create  a  fee  in  one  part  of  the  will,  and 
an  eftate-tail  in  another.     And  the  court  decided 
on  the  latter  grounds,  that  the  children^f  i>.  took 
an  eflate  in  fee  ;  for  the  wor'cls  **  for  default  of  fuch 
iflue"  were  referable  to  children  and  not  to  heirs, 
and  meant  the  fame  ^'  as  for  default  of  fuch  chiU 
dren."     And  it  was  held  that  there  was   nothing 
to  diflinguifli  this  cafe  from  thofe  of  Lodington  and 
/ir/m/,  ftatedyir^ra  vol.  I,  293.   and   Goodright  ytif, 
Dunham flatedy»^rtf  vol.  i*  341*  Thattheclear  intent 
of  the  devifor,  was  that  the  children  ofZ).ifan7t 
(hould  take  a  fee;   and  if  fhe  had  no  children,  then, 
that  the  remainders  over  (hould  take  efFe£t :  but  D. 
had  children,  by  which  the  limitations  over  were 
defeated. 
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£i  vU*  Ltnghiod  on  the  dim.  of  HdpUns 
PbilpSjfiipra  154^  (note  a)  where  the  words  **dte 
without  iflfue  male'*  were  conftrued  the  (amej  as  with- 

out^^kaving"  ifitie  male^on  the  context. 

And  a  double  contingency  may  be  implied  as  to 
real  property,  to  anfwer  the  eitpnfs  intention  of  a 
teftator. 

The  cafe  of  BaUwim  and  Carvtr^  ftated  in  D&tigL 
J^tP*  502  •  note  fy  has  been  cited,  as  of  this  na- 
ture.   This  was  a  cafe  fent  out  of  Chancery  for 
the  opinion  of  the  court  of  King's  Bench.    The 
material  part  of  the  cafe  was,  that  Richard  jf/bwin 
after  charging  his  real  eftate,  with  an  annuity  of 
80  /•  to  his  wife  for  life,  and  giving  her  his  houfe- 
hold  furniture,  and  giving  loooL  and  500/.  to  his 
nephew  Jilm^  and  feveral  other  legacies  to  difierent 
relations,  devifed  his  real  eftate  fubjed  to  the  fald 
annuity,  and  all  the  reft  and  refidue  of  his  perfonal 
eftate,  to  truftees  (whom  he  alfo  made  his  executors) 
their  heirs  executors  and  adminiftrators,  in  truft, 
that  they  fliould  ftand  feifed  and  poflelled  thereof 
**  to  the  ufe  of  the  heirs- male  of  the  body  of  his 
nephew  yebn  Jjbwin^  and  in  default  of  fuch  ifliie* 
male,  then  to  the  ufe  of  the  heirs-male  of  the  body 
of  his  nephew,  Richard  JJbwin^  and  in  default  of 
ftich  ifiueomaie,  then  to  the  ufe  of  all  and  every 
the  grand  •children  of  his  late  brother  John  JJbvm 
and  the  grand- children  of  his  late  After  Sarah  M§r» 
risj  to  hold  all  and  /ingular  the  faid  lands  and  pre« 
mifles  to  them  the  faid  grand- children  of  his  faid 
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brother  and  filler,  and  their  heirs  as  tenants  in  com<>* ' 
mon,  and  not  as  jointenants,  and  his  faid  perfonal 
cftateand  effe£h  to  be  equally  divided  amongft  them 
ihare  and  (hare  alike."  By  a  codicil,  bearing  even 
date  with  the  will,  and  attefted  by  the  fame  witnefles, 
ftating  that  the  teftator  had  omitted  in  the  will^ 
*'  to  difpofe  of  the  produce,  intereft  and  increafe 
of  the  furplus  and  remainder  of  his  real  and  perfonal 
eftate"  he  directed  that  the  truftees  ihould  pay  all 
the  intereft,  produce,  and  increafe^  that  ihould  from 
time  to  time  arife,  or  be  made,  of  bis  faid  real  and 
perfonal  eftate,  to  his  wife,  and  to  his  nephews  John 
«nd  RUpard  AjhwiHy  {hare  and  (hare  alike,  during 
their  three  natural,  lives,  with  furvivorlhip  between 
them.  There  were  feveral  children,  fome  born  . 
after  the  will,  and  fome  after  the  teftator's  death* 
The  queftion  dated  by  the  court  pf  Chancery  was  ; 
'^  whether  all,  or  any,  and  which  of  the  grand-chil- 
dren of  the  teftator's  late  brother,  Jthn  JJbwinj  and 
of  his  late  fifter  Sarah  Morris^  were  intitled  by  the 
devife."  The  court  as  far  as  is  material  to  the  . 
prefent  queftion  certified  ^^  that  a  doubt  occurred 
whether  the  devife  of  the  real  eftate,  as  it  ftood 
upon  the  will  alone,  was  good  j  and,  if  it  was  cou- 
pled with  the  codicil,  whether  the  abfolute  property 
in  the  perfonal  eftate,  would  not  veft  in  JohnJ* 
But  that  notice  having  been  given  to  the  heir  at 
law  of  the  teftator,  and  no  perfon  having  appeared 
for  him,  the  court  proceeded  to  determine  the  quef- 
tion as  between  the  grand- children  themfelves, 
without  deciding  the  queftion  as  to  the  validity  of 
the  devife,  as  it  ftood  on  the  will* 
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«  But  in  a  fubfequent  cafe  of  Doe  lefTee  of  FonendU 

Verfus  Fomreau^  which  has  been  before  cited  by  our 
Author,  voL  i.  ^^^^448)  and  is  reported  in  Dough 
Rep.  487,  the  court  of  King's  Bench  eXprcfsly  de- 
termined, that  a  double  contingency  might  be  Im- 
plied to  anfwer  the  clear  and  exprefs  intention  of  a 

teftator. 

In  this  cafe  the  teftator,  after  reciting  ^^tbat  he  bdi 
^^fettledbts  ejldte  upon  his  eldeji  fonThomas  for  life**  iroitk, 
and  after  his  (fon^s)  deceafe  gave  and  devifed  the 
fame  to  the  heirs  male  of  his  body,  and  in  default  of 
fuch  IfTue,  to  his  fecond,  third,  fourth  and  fifth  fons 
in.  fuccefHon,  and  their  heirs  male,  and  for  want  of 
fuch  liTue,  to  the  teftator's  right  heirs.  One  quef- 
tion  was,  whether  the  limitations  over  to  the  fecond 
and  oth^r  fons  were  not  void,  as  executory  devifes, 
as  being  limited  on  too  remote  a  contingency. 

It  was  contended  in  fupport  of  the  devife;  that  it 
might  be  confidered  as  a  devife  of  the  reverfion 
veiled  in  the  fecond  fon,  immediately  on  the  tes- 
tator's death,  with  fucceflive  vefted  remainders  over 
to  the  other  younger  fons  ;  or,  that  if  the  devife  to 
the  fecond  fon  was  not  immediate,  it  might  be  con- 
fidered, either  as  an  executory  limitation  upon  the 
alternative  of  one  of  two  events,  vi%,  the  event  of 
Thomas  leaving  iflue  male  of  his  body,  or,  that  of 
his  dying  without  leaving  iflue  male  ;  or,  independ- 
ant  of  that  ground,  as  fuch  an  executory  devife  as, 
in  all  events,  and  which-ever  of  the  twp  contin- 
gencies (hould  happen,  could  not  tie  up  the  cftate 
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frqrsk  alienation,  beyond  twenty-one  years  after  the 
death  of  a  perfon  in  effi. 

On  the  other  fide  it  w^s  argued,  that  this  could 
not  be  taken  as  a  prefent  devife  of  the  reverfion  to 
the  fecond  fon,  fubjed  to  be  devefted,  if  Thomas 
fhould  have  a  fon  ;  Firft,  becaufe  t^e  fecond  fon 
would  take  by  purchafe,  and  when  that  was  the 
cafe,  a  veftecT  eftate  was  never  devefted  again  by 
any  fubfequent  event/  Secondly,  Becaufe  the  words 
,  of  the  will  were  2\\futurey  and  nothing  was  meant 
to  veil:  till  after  the  death  of  Thomas*  As  to  the 
double  contingency,  it  was  faid  that  was  contrary 
to  the-intention  of  the  teftator  ;  that  there  was  no 
cafe  of  a  double  contingency  being  implied^  as  to 
real  property,  unlefs  where  the  whole  fee- fimpU  was 
difpofed  of  by  the  firft  contingent  limitation,  fo  as 
if  the  iirft  taker  came  in  (ffi  the  whole  vefted  in 
him.  And  that  as  a  future  executory  devife  it  was 
bad,  being  on  a  general  failure  of  iSue. 

Lord  Mansfield  fTtvioviS  to  delivering  the  opinion 
of  the  Court,  aiked  the  counfel  whether  he  had  been 
able  to  find  any  cafe  of  real  property,  where  the 
court  on  the  words  **  in  default  offucb  ijfue^^  had  im- 
plied a  reftriflion  to  "  i[fue  living  at  the  death  of  tht 
^*  father''*',  or,  where  a  double  contingency  had  been 
implied,  viz.  to  the  iflue,  if  there  fhould  be  any^ 
and,  if  none,  to  the  devifee  over^  and  the  reply 
being,  that  he  had  not  met  with  any  fuch  cafe. 
His  Lordfhip  faid  *^  the  cafe  then  lies  in  a  very 
narrow  compafs.     If  the  eldefl  fon  was  tenant  in 

tally 
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taiU  the  recovery  was  good,  aiu)  barred  the  liinJta^ 
tiont  over ;  or,  if  the  limitauons  over  were  too 
remote,  the  heir  at  law  was  entitled,  for  then  the 
firft  limiution  was  an  executory  devife,  which  re- 
mained contingent  till  the  death  of  Thomas^  and  the 
eftate  given  to  the  fecond  fon  was  alfo  executory, 
and  being  after  an  indefinite  failure  of  iflue)  was  too 
remote* 

But  afterwards  Lord  MamJUld  faid  the  court  had 
decided  that  the  devife  to  thefecood  fon  was  void,  on 
the  authority  of  the  cafe  of  09$dmam  v.  GMdrigk 
tbxtifupra  336,  340.  and  143  note  (a),  as  reported 
by  Sir  Jamis  Burrtw^  but  that  they  had  feen  a  note 
of  that  cafe,  taken,  by  •— ^  Ktn^n^  (now  Lord 
Keny§n)  which  afligned  a  diflFerent  ground  for  the 
determination  from  that  ftated  by  Sir  Jama  Burrtw* 
And  the  cafe  was  dcfired  to  be  argued  again. 

I 

And  Lord  Alansfield  afterwards  delivered  the 
final  opinion  of  the  court  to  the  following  effefi. 
**  After  the  fecond  argument,  and  upon  confidera- 
tion  of  the  cafe,  we  were  of  opinion,  and  gave 
judgment  accordingly,  that  either  Thomas  was  te« 
nant  in  tail,  by  conne&ing  his  eftate  for  life,  in  the 
deed,  with  the  limitation  in  the  will,  to  his  heirs 
male,  (without  faying  it  was  our  opinion  that  they 
tould  unite)  or  that  the  limitation  over  was  too 
remote,  as  being  after  an  indefinite  failure  of  ifiiie ; 
and  hi  could  find  no  cafe  where  the  courts  in  a  wiU  of 
real  property^  bad  raifed  an  implication^  to  confim  the 
failure  ofijfue  to  the  life  of  the  ancefior.  But,  after- 
wards, turningthe  cafes  on  this  fubje£l  in  our  minds, 
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and  confidering  the  reafons  on  which  they  proceed, 
nameljr,  to  fnvgnt  perpetuities^  we  (topped  the  judg* 
ment,  and  defired  the  cafe  might  be  again  fpoken  to* 
It  has  been  argued  a  third  time^and  wehavechanged 
our  opiniont  and  Iball  give  our  reafons*  The  rule 
it  unqueftionablci  that  there  cannot  be  an  execu- 
tory  devife  after  an  ind^nite  failure  of  iflue.  But 
that  18  not  the  cafe  here.  We  all  think,  that  the 
cftate  for  life  being  bj  one  inftniment,  and  the 
limitation  in  tail  by  another,  they  cannot  unite,  and 
that  the  heirs  male  of  Themas  would  have  taken  by 
purchafe.  This  is  a  fettled  point,  and  we  lay  it 
idown  as  our  clear  opinion*  What  are  the  limita* 
tions  here  ?  They  are  to  the  heirs  male  of  the  body 
of  Thomas^  and,  in  default  of  fuch  ifliie,  to  the  fe- 
cond  and  other  fons.  There  are  two  ways,  in  form 
of  law,  in  which  this  laft  limitation  may  take 
%St€t.  Firft,  if  Tbtmas  dies  leaving  ifllie  male, 
then  the  eftate  to  the  fecond  fon  takes  tWcQt  imme- 
diately, as  a  remainder  expcAant,  which  may  be 
barred  by  a  recovery,  adiy,  Suppoie  the  other  alter "> 
native  (which  really  happened)  that  Thomas  has  no 
fon,  there  it  is  an  executory  devife  to  the  fecond 
(bo,  it  Thomas^  at  his  death  leave  no  iflue*  This 
is  within  the  limits  eftablilbed  by  hw  to  prevent 
perpetuities.  An  obvious  obje&ion  to  the  alterna* 
tive  in  this  cafe  is,  that,  if  the  limitation  over  is  a 
remainder,  it  cannot  be  turned  into  an  executory 
devife.  Tbat  is  true  if  it  ever  vejled  as  a  remainder. 
But  here  it  might  or  might  not  veft  upon  a  contin« 
gency.  And  his  Lordfliip  cited  the  cafes  of  Stephens 
and  Stephens,  Hepkins  and  Hopkins^  and  Brewnfwerd 
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and  Edwards  z%  authorities,  going  along  with  the 
principles  he  had  ftated^  and  which  enabled  them  to 
fupport  thi  intention  of  the  teftator^  As  to  tbat  (he 
faid}  there  was  no  doubt  that  he  meant  to  give  fuc- 
ceffive  eftates  in  tail-male. 


The  reader  will  obferve  that  the  above  cafe  was 
a  determination  grounded  on  the  manifeft  intention 
of  the  teftator  to  make  an  immediate  devife,  la 
which  refped,  the  lafl  cafe  was  diftingiiifhed  frooi 
that  of  Goodman  verf.  Goodrigbiy  ftated  fypra  336* 
the  decifion  on  which  was  in  the  laft  cafe  relied 
upon  the  ground  that  the  intention  of  the  teftatriX) 
was  future  and  remote. 

But  a  double  contingency  is  not  allowed  where 
the  remainder  admits  of  being  conftrued  as  vefiedj 
becaufe,  as  the  court  never  conftrues  a  limitation 
into  an  executory  dcvife,  where  it  may  take  cSc& 
as  a  remainder  ;  fo  neither  does  it  conflrue  a  nr 
mainder  to  be  contingent,  where  itxao  be  taken  for 
vefted/ 

Thus  in  the  cafe  of  Ives  and  Leggty  where  £• 
devifed  to  his  wife  E.  and  her  heirs,  all  bis  freehold^ 
leafehold,  and  perfonal  eftate,  chargeable  with  lega* 
cies  to  his  children,  and,  inter  alia,  with  200/.  to 
be  laid  out  on  a  houfe,  which  he  gave  to  his  daugh- 
ter Mb  L*  to  hold  to  her  own  ufe,  during  the  term 
of  her  natural  ////,  and,  after  her  deceafe,  then  the 
the  fame  to  go,  and  be  enjoyed  by  the  children  of  her 
body  begotten^  and  titir  hein^  and  in  default  thereof^ 
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to  bis  foa  W^  Z.  his  heirs  and  affigns,  and  fooii 
after  died.  W.  L.  died  in  the  life-time  of  Af.  but  dc- 
vifcd  his  intereft  to  J.  A.  and  then  M.  died  without 
children.    The  queftion  was,  whether  this  devife  to 
W.  L.  was  good ;  which  depended  upon  what  eftate 
he  took  under  his  father's  will ;   whether  a  veftcd 
remainder,  or  a  remainder  depending  upon  the  con-- 
tingency,  or  poffibility  of  M.   dying  without  chil- 
dren.     And  per  Lord  Chancellor,  this  is  a  veiled 
remainder  in  W.  £.,  M*  took   no  more  than  an 
eftate  for  life ;  for  when  an  eftate  for  life  is  exprefsly 
given,  no  greater  eftate  fhali  arife  by  implication ; 
(*)  fubfequent  words   of  contingency,  enlarging 
the  eftate  only,  where  no  exprefi  eftate  for  life  is 
devifed.     Then  as  to  the  children.     The  queftion 
is  whether  this  be  a  limitation  to  them  in  fee  or  in 
tail  ?     Had  there  been  no  remainder  limited  over, 
they  would  have  taken  a  Contingent  Remainder 
in  fee ;  but  there  being  a  limitation  to  ibesr  uncU^ 
it  is  impoffible  they  fliould  die  without  heirs,  during 
his  or  any  of  his  children's  lives.    The  doubt  arifes 
froH)  the  equivocal  words,  *•  in  default  ibereof*  whe- 
ther they   relate  to  M.*s  dying  without  children,  or 
to  the  children's  dying  without  heirs.     If  to  the 
iirft,  then  they  amount  to  the  cafe  of  Loddington  v. 
Kime^  and  make  this  a  fee  with  a  double  afpeft, 
or,  as  it  is  called  in  that  cafe,  two  concurrent  con- 
tingencies, of  which  either  is  to  ftart,  according  as 
it  happens,  being  remainders  co-temporary,  and  not 


(*)  This  rale  has  been  fince  relaxedi  in  a  variety  of 

iaftanccf. 
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Wc  may  obfcrve,  that  in  all  thcfe  cafes  of 
pcrfonal  cftatcs,  where  fuch  reftridlive  cir- 
cumftances  as  I  have  been  inftancing,  appear, 
it  matters  not  whether  the  term  or  other  pcr- 
Ibnal  eftate  be  limited  to  the  firft  devifee  or 
legatee  indefinitely^  as  in  the  above  cited  cafes 
oi Hughes  v.  S^r/er  and  Forth  v.  Chafmanh  or  for 
life  exprefsly  ^s  in  Target  v.  Gaunt  abovecited; 
or  to  fuch  legatee  and  bis  beirs^  or  heirs  eflns 


■  .fc 


cxpedantooe  after  aoothar.  But  then  both  will 
be  contingent,  as  well  that  to  the  children  of  M* 
as  that  to  fy.  which  is  a  conftrudion  never  made 
without  an  abfoTute  neccQitys  as  there  was  in  Lid^ 
dington  v.  Kime^t  ftated  fupm  324,  339,  ^%^.  But 
here  it  no  fach  neceffitjr,  the  words  ^in  irfauk 
tberi9f**  taking  in  both  contingencies,  as  well  that 
of  J/.'s  dying  without  children,  as  of  her  children 
dying  without  heirs  i  which  brings  it  to  no  more 
d»n  the  common  ordinary  limitations,  in  fettle* 
Bents,  which  take  in  ail  the  contingencies  that  can 
happen.  Jnd  ai  ibi  court  nevtr  ionfiruss  a  KmiMtm 
into  iffi  executory  devffi^  when  it  may  take  tfft&  as  a 
remainder^  becaufi  the  former  puts  the  inberitana  im 
abeyance 'y  fi  neitber  dees  it  confirm  a  remainder  to  be 
contingent,  wbere  it  can  be  taken  for  vefted\  becanfe 
the  latter  tends  to  fupport  the  eftate,  and  the  former 
to  deftroy  it,  by  putting  it  in  the  power  of  the  ptf  • 
ticular  tenant,  to  defeat  the  remainder  by  a  fine  or 
feofFment.  In  Chancery  1734^  fiated  3  Dumf  and 
t(ifi  Term  Rep.  494, 
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hody^  or,  ijfue^  or  children^  as  in  the  cafes  of 
hamh  V,  Archery  Read  v.  Snell,  Lampley  v. 
Blower,  and  Fletcber*%  cafe  {a),  above  cited 

for 


(a)  A  diftin£lion  Teems  to  have  been  taken  in  the 
cafe  of  the  Attorney  General,  on  behalf  of  the  Gold-' 
fmiths'  Company  of  London  againfl:  HaU^  Fitzgib* 
Hip.  314,  Fimr's  Abr.  tit,  Dtuife  103.  PU  50.  where 
a  power  of  difpofition  over  the  whole  is  vefted*  in 
the  firft  taker,  this  (hewing  that  the  objed  of  the 
teftator  is  the  perfonal  benefit  of  the  firft  taker,  and 
controuling  any  inference  arifing  from  the  word 
•♦leaving." 

In  thsit  cafe  one  •^  gave  and  bequeathed  all  his  real 
and  perfonal  eftate  unto  his  fon  //.  and*  to  the  heirs 
of  his  body,  to  his  and  their  ufe,  to  be  paid  unto 
him,  in  three  jrears  after  the  teftator's  death,  and 
if  his  fon  H.  (hould  die  Uavtng  no  heirs  of  his  body 
living,  then  he  gave  and- bequeathed  fo  much'  of  his 
real  and  perfonal  eftate,  as  bhfaidfonjbouldbepojfejffid 
of  at  his  death  to  the  Goldfmiths'  Company  of  Lon^ 
don.  And  the  queftion  was  whether  the  limitation 
over  of  the  perfonal  eftate  to  the  Goldfmiths*  Com* 
pany  was  good.  'And  the  court  confifting  of  the 
Lord  Chancellor,  M after  of  the  Rolls,  and  Lord 
Chief  Baron  i^i^n^/^j  were  unanimous  that  the  li- 
mitation over  was  void,  as  the  abfolute  ownerihip 
bad  been  given  to  H.  for  it  was  to  him,  and  the 
heirs  of  his  body,  and  the  company  wen  to  have  no 
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mort  than  bijboutd  havi  left  unfpint\  and  thereforfi 
be  had  a  power,  to  difpofe  of  the  whole. 

*  < 

And  the  above  dtftin^^ion  was  adopted  by  Lord 
HardwUh,  in  the  cafe  of  Flanders  v.  Qarhi  i  Viztf 
9.  In  that  cafe  F.  by  a  claufe  in  her  will  gave  150/. 
to  her  fon,  the  principal  to  be  paid  by  her  executors 
at  fuch  timey  and  in  fixch  proportions  as  they  pleafed; 
but  that  he  fhould  not  difpofe  of  it  to  any  prefent*  or 
future  wife :  but  if  he  died  without  ifliie»  then  it 
fliould  reVert  to  the  teftatrix's  family,  and  intereft 
at  the  rate  of  5  /•  per  ant  to  be  paid  by  the  execu- 
tors  for  what  fliould  be  in  their  hand,  till  the  whole 
was  paid.  And  the  queftion  was,  whether  the  fon 
ihould  have  more  than  an  eftate  for  life.  Et  per 
Lord  Hardwscie.  If  the  claufe  had  refted  on  the 
irftparr,  I  Ihould  have  thought  it  (hould  go  to  hint, 
as  an  ufufruAuary  intereft  during  life  only,  and  then 
over  i  but  the  conftrudion  muft  alfo  be  on  the  other 
part  of  th((  claufe,  direding  the  exi?cutor  to  pay 
intereft,  till  the  whole  was  paid,  which  (hewed  the 
teftatrix  meant -it  for  his  perfonal  benefit:  but  ftie 
liad  a  view  that  he  might  die,  before  be  made  ufe 
of  it,  and  therefore  that  he  fliould  not  difpofe  of 
k  from  her  family. 

And  in  the  above  cafe  Lord  Hardwscie  cited  the 
before-mentioned  cafe  of  the  Attorney  General^  at 
the  relation  of  the  Gold  fmiths' Company  v.  Hallf 
which  he  faid  was  well  reported  in  Fitzgibhons^  and 
his  Lord(bip  faid,  that  it  was  determined  by  Lord 
King^  **  that  the  ixrft  legatee  bad  the  abfolute  pro- 
perty. 
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j)erty,  and  thetefore  the  devife  oyer  was  void; 
for  be  had  power  to  fpend  the  whole,  which  was 
an  abfplute  gift.  I  mentioni  this  circundftanc^ 
becaufe  it  rtmoTes  any  doubt  upon  this  ca(e  found* 
ed  on  the  low  eftimation  in  which  the  reported 
ftandsi 

> 

And  here  we  riiUft  be  careful  to  diftiHguifli  the 
above  cafes  of  the  Attorney  General  and  Hall^  iil 
which  the  decifion  turned  on  th6  inference  aiForded 
by  the  power  of  difpofition^  that  ail  abfolute  pro* 
perty  was  intended  to  be  given,  froth  cafes  where 
the  teftator  vefts  a  mere  power  of  fpecification,  in 
the  firft  legatee^  by  confining  him  to  particular  ob« 
jeds. 

The  caft  of  GordM  verf.  Adolpbus^  6  6rti.  Parh 
Ca.  354.  appears  to  me  to  furnifh  the  diftindton  to 
which  I  am  now  alluding. 

Jn  this  cafe  one  poflefled  of  a  confiderable  perfoii* 
al  eflate  (among  other  things)  gave  and  bequeathed 
as  follows,  **  The  whole  of  my  eftate  that  I  (hall  be 
pofleiTed  of,  I  leave  to  my  wife  during  her  natural 
life,  that  is  to  fay,  fo  long  as  fhe  (hall  continue  un* 
tnarried }  but  in  cafe  (be  (hall  chufe  to  harry,  tbeti 
and  in  that  cafe^  of  all  the  refidue  of  my  eftate,  an 
account  (hall  be  taken,  and  all  above,  isfc.  (hall  be 
direded  for  the  immediate  ufe  and  behoof  of  my 
daughter,  meaning  the  intcreft  and  produce  thereof. 
It  is  alfo  my  dire£lion  that  no  hufband  my  daughter 
(hall  marry,  (hail   have  any  power   whatfocver; 
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that  her  itceipt  from  time  to  time  (hall  be  a  fuffici- 
ent  difcharge,  ^c.  In  cafe  my  daughter  (hall  die^ 
ivhich  God  forbid,  without  leaving  iflue  ;  in  thai 
cafe,  it  is  my  will  and  defire,  that  what  my  eftate 
ihall  produce  fhall  be  divided  among  the  children  of 
my  late  fider  ;  notwtthftandifig  what  I  ben  mention^ 
is  only  in  cafe  my  daughter  Jball  die  without  a  will\  but 
thi^  (hall  not  be  any  hindrance,  in  cafe  (he  (ball 
make  her  will  properly  attefted,  (he  may,  in  that 
cafe,  give  it  to  thofe  of  my  nephews  that  (hall  deferve 
her  favour  moft,  but  not  out  of  my  family.  The 
teftator's  daughter  died  iotefiate  and  without  iflTue^ 
and  the  children  of  the  teftator's  fifter  claimed  the 
refidue  of  his  perfonal  eftate^  and  exhibited  their 
bill  in  Chancery  to  recover  it,  and  had  a  decree  by 
J/ord  Camden  in  their  favour,  from  which  an  appeal 
was  made  to  the  Houfe  of  Lords.  And  it  was  con- 
tended that  the  daughter  took  an  abfolute  intered, 
and  the  limitation  over  was  void.  For  the  bequeft 
to  the  daughter  not  being  accompanied  with  any 
vvords  of  limitation,  the  abfolu<e  intereft  muft  there- 
by pafs,  iMiIefs  a  limitation  could  be  raifed  by  im- 
plication to  confine  it  to  an  intereft  for  life.  But 
implications  were  never  raifed,  unlefs  in  favour  of 
the  perfon  to  whom  the  eltate  was  given,  and  no 
implication  ought  to  be  raifed  in  favour  of  remote 
relations  to  the  prejudice  of  an  only  daughter.  The 
limitation  to  the  himily  of  the  teftator's  fifter,  upon 
the  death  of  the  daughter  without  leaving  iffuc^  was  alfo 
void  ;  upon  the  ground  of  being  on  too  remote  a 
contingency;  for  the  word*  dying  without  ilTue,  and 
dying  without  leaving  iflVe,  mull,  in  the  intention 
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of  the  teftator,  mean  the  fame  thing,  nn%*  a  failure 
of  ifTue  at  the  time  of  the  death.  The  rules  of  \zm^ 
on  principles  of  general  policy*  had  determined  a 
limitation  of  perfonal  eftate  after  dying  without  ijia 
to  be  void  ;  and  the  fame  principles  equally  extend 
to  limitations  after  dying  without  leaving  ijjue.  And 
there  was  no  cafe,  in  which  words  of  implication^ 
inftead  of  giving  an  eftate,  had  been  applied  to  re- 
firain  the  general  intereft,  paffing  under  the  ezpreft 
limitation  of  the  will.  On  the  part  of  the  refpon*- . 
dent  it  was  infifted,  that  the  teftator  meant  to  dif- 
pofe  of  his  whole  eftate  and  not  to  die  inteftate  as 
to  any  part  of  it.  f)e  had  given  it  to  his  wife  du- 
ring her  life,  or  widowhood  ;  after  her  death,  or 
fecoad  marriage,  he  devifcd  it  to  his  daughter  ab- 
folutely,  in  cafe  ftie  ibould  have  iflue ;  but  if  (he 
ihpuld  Uavi  no  iflue,  then  it  was  given  to  the  fa* 
mily  of  the  fifter ;  and  it  was  manifeft  that  the  con* 
tingent  devife  over  to  them,  referred  to  the  time 
of  the  daughter's  death,  becaufe  the  teftator  had 
enabled  her  fo  far  to  defeat  ic,  as  by  making  a  will, 
which  muft  tak^  efFedl  at  her  death,  to  diftribiite  it 
unequally  among  the  objeds  of  that  devife,  and 
even  to  exclude  fome  of  them,  provided  her  dif* 
pofition  fliould  be  made  within  the  circle  of  the  tefta- 
tor*s  family.  That  the  devife  in  favour  of  the  refpon- 
dents  depended  merely  upon  the  contingency  of 
the  daughter's  leaving  or  not  leaving  iftue,  at  the 
time  of  her  death  \  an  event  which  the  law  would  - 
cxpe.d,  and  not  confider  like  the  general  failure  of 
ifTue  at  any  uncertain  diftance  of  time,  as  too  in- 
definite and  remote.   And  the  appeal  was  difmifted, 

a^nd  the  decree  affirmed. 

QL3  So 
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for  the  reftridion  it  feems  is  equally  valid 
under  any  of  thofe  circumftances^  and  givea 
cfie&  to  the  limitation  over. 

A  diverfity  has  in  feme  cafes  been  contend- 
ed for^  between  a  limitation  of  a  term^  by  fuch 


So  wbere  one  after  dirc&ing  the  payment  of  bis 
4ebt8  and  funeral  expences,  gavfK  as  follows  *'  As  to 
all  the  reft  and  refidue  of  my  eftate  and  efie^ls, 
whether  real  or  perfonaI»  I  give  the  free  enjoyment 
thereof  to  my  brother  L.  whom  I  conftitute  my 
*  fole  and  |jniverfal  heir^  and  without  any  reftri^on 
as  to  his  childrei\^  to  whom  he  (hall  leave,  before  or 
after  his  death,  fuch  part  of  my  inheritance  as  their 
condu£l  may  deferve :  but  if  at  the  death  of  my 
brother  L.  there  fliall  be  no  children  left  alive, 
and  that  all  his  children  fliall  be  dead  without  iflue^ 
in  fucl|  cafe  |  give,  bequeath,  and*  leave  the  faid  re- 
fidue to  J.  or  in  default  of  him  to  his  children  in 
equal  fliares."  Z.  claimed  the  abfolute  intereft  in 
part  of  the  teftator's  perfonal  efta^te,  which  ^as  in- 
vefted  in  Bantc  ftqck.  hni  on  his  behalf  it  was 
contended,  that  the  meaning  of  the  will  was,  if  Z. 
iboitld  die  without  iflue^  and  without  making  anydif- 
poiition,  then  it  (hould  go  to  A.\  otherwife  it  would 
defeat  the  power.  But  the  Chaacellpr  thought 
^at  the  gift  over  w«is  an  executory  devife,  and  if  it 
took  place,  would  defeat  the  intereft  of  the  children. 
And  his  Lordfhip  afterwards  decided  againft  Z. 
Ltiukmi  yerf.  Agajpa^  %  Brp^  Ref,  Chan.  615* 

words 
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words  as  in  the  cafe  of  a  real  eflate  would  give 

an  exprefs  eftate-tail,  and  a  limitation  of  the 

fame  by  fuch  words>  as  in  the  cafe  of  a  real 

eftate  would  only  give  an  eftate-tail  by  im- 

plication  i  upon  this  principle;  that  where 

the  words  of  a  will,  if  ufed  with  regard  to  an 

inheritance,  would  give  an  exprefs  eftate-tail, 

there  the  fame  words  applied  to  a  term  will   Vidci  P.W, 

pafs  the  whole  intereft  in  that  term ;  but  that,.  433-  _    ^ 

where  the  words  of  the  will,  if  applied  to  a 

freehold,  would  give  an  eftate-tail  by  impli*     (  3^4  ) 

eation  only>  there  they  will  not  enure  to  give 

the  whole  intereft  in  the  term  i  and  confe*    • 

quently,  that  where  a  term  is  limited  to  one,  . 

and  if  he  die  without  ijue,  remainder  over, 

this  limitation  will  not  veft  the  whole  term  in 

him,  as  a  limitation  to  the  keirs  of  bis  hody  or 

to  his  ijfue  would  dos  but  are  always  to  be. 

underftood  refttidlively,  and  to  relate  only  to 

his  dying  without  iflue  living  at  bis  deaths 

and  therefore  give  him  the  term  only  during 

his  life. 

The  ground  of  the  diftindibn  is  this;  inre* 
Ipeft  ta  an  inheritance,  the  words,  dying  with-^ 
out  ijue,  are  taken  to  mean  an  indefinite  fail* 
ure  of  iiTue,  in  order  to  create  an  eftate-tail 
in  favour  of  the  iffuc  j  who  arc  capable  of  yWc  1  P.  W. 
taking  an  inheritance;  but  with  refpcft  to  a   667. 

.     QL4  term. 
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term,  fuch  a  conftruftion  cannot  benefit  the 
ilTue,  becaufe  a  term  cannot  defcend  to  them. 
In  fome  inftances,  it  is  true,  the  court  feems 
to  have  countenanced  a  diftinftion  of  this 
fort  J '  as  appears  in  P.  fF.^s  reports  of  fomc 
of  thofe  cafes  which  I  have  lail  cited  from 
him ;  but  in  all  thofe  cafes,  as  I  have  before 
noticed,  there  were  fome  circumilances  in 
the  will,  which  the  court  obferved  confined 
the  generality  of  the  expreflion,  dying  without 
ijfue  to  dying  without  ijfue  then  living.  This 
appears  in  the  reports  of  the  rcfpeftivc  cafes, 
(  Z^S  )  except  in  that  of  Forth  and  Chapman,  in 
Forth  t;,         which  P.  Wpii.  docs  not  notice  the  court's 

Chapman.  ,  ,  •      ,  .  /•   i  -ii 

vid.  fupra.       regard  to  the  particular  penning  of  the  will. 

p.  362.       '    But   Lord  Hardmcke  it  fceins   in  the  cafe 

z  Atk.  313.     q(  Beauclerk  v.  Dormer  obferved,  that  be  was 

(Tounfcl  himfclf  in  that  cafe  of  Forth  and 
Chapman-,  and  that  by  the  note  he  took  on  the 
back  of  his  brief  it  appeared,  that  Lord  Mac- 
clesfield laid  a  good  deal  of  weight  on  the 

3  Aik.  283.     words,  and  leave  no  iflue.     And  again  in  the 

cafe  oi  Sbeffiildv.  Lord  Orrery  it  feems  Lord 
Hardwicke  faid  that  Lord  Macclesfield  d^crt^d 
th^  limitation  in  Forth  v.  Chapman  good  upon 
the  word  leave  no  iffgci  and  in  the  cafe  of 

2  Vcz.  649.      Garth  and  Baldwin  it  was  again  obferved,  that 

in  Forlh  and  Chapman  fhc  court  went  on  the 
^ord  leaving. 


It 
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It  is  obvious^  that  if  the  court  had  grounded 
their  decifions  on  the  diftindion  I  am  fpeakr 
ing  ofj  it  would  have  been  needlds  to  have 
inquired  into^  or  infifted  upon  thofc  circum- 
ftances  of  rettriflion,  upon  which,  in  deliver- 
ing their  opinions,  they  laid  fo  much  ftrefs. 
Befides,  where  nofuch  circumftances  have  ap- 
peared^ it  has  been  determined,  that  the  limi- 
tation of  a  term  over  after  a  dying  without 
i/fue,  even  in  fuch  cafes  where  the  limitation 
could  only  have  given  an  e(late*tail  by  implir 
cation  ija  a  real  eftate,  is  to  be  taken  in  the  le- 
gal e;ctent  of  the  exprcflion ;  and  therefore  the 
limitation  over  being  (in  that  fenfe)  too  re- 
mote, is  utterly  void.  This  appears  in  the  (  ^66  ) 
cafe  of  Love  sind  Wyndbam  beforecited,  where  Sapra,p.34i. 
the  firft  limitation  was  not  even  indeBnite, 
but  was  exprefsly  reftrained  to  the  life.of  (he 
legatee. 

So  where  a  leffec  for  looo  years  without    2Frecm.2io. 
impeachment  of  wafte,  devifcd  to  Z*.,  and  if  l"J*     '^* 
he  (hould  die  without  iflue,  then  to  B.i  the 
court  held  that  the  remainder  was  void,  and 
that  the  whole  vefted  in  L.,  his  executors 
and  adminiftrators. — And  where  a  perfonal    ^^''^^m.aS;. 
eftate  was  dcvifed  to -^.,  and  in  cafe  flie 
ihould  die  without  iflue,  then  to  5,,  it  was 

rcfolvcd 


aaon. 
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refolded  that  the  devile  over  to  B^  was  roid, 
and  the  whole  decreed  to  jf. 


Fitz.  Gibb.  Again  in  a  later  cafe,  where  jf.  poflefled  of 
Green  v.  *  perfonal  eftatCj  appointed  by  will,  chat  it 
Kod.  ihould  be  fold,  and  the  money  arifing  from 

the  fale  be  to  the  ufe  of  his  filler  Af  >  and  if 
Ihe  Ihould  die  without  iflue,  it  ihould  go 
equally  between  his  other  fitters  $  and  in  a 
fujbfequent  claufe  it  was  faid,  then  after  tht 
diatb  of  his  filler  M.  in  manner  aforefaidj  &r. 
There  it  was  contended,  that  although  the 
firft  limitation  to  M.  contained  nothing  to  re- 
ftrain  the  generality  of  the  meaning,  offing 
noitbeut  iffue ;  yet  the  words  in  the  fubfequent 
claufe  then  after' the  death  amounted  to  a  re- 
ftriftion,  which  confined  it  to  a  dying  with- 
out, ifibe  living  at  the  death  of  M.  But  the 
court  obferved  that  the  words  in  mamur 
a  3^7  )  aforefaid^  prevented  fuch  a  conftrudion;  be- 
caufe  they  referred  to  the  firft  limitation^ 
and  were  tantamount  to  a  repetition  of  it  \ 
which  being  a  dying  without  ifibe  generally, 
the  limitation  over  was  too  remote,  and 
therefore  void, 

Thefe  authorities  diredily  overturn  the  di- 
ftinftion  above  mentioned  in  both  its  points, 
fr  r,  as  well  in  refped  to  the  validity  of  the 

fubfequent 
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fubfcqucnt  limitation  over,  as  in  regard  to 
the  whole  not  veiling  in  the  firft  devifcc  or 
legatee. 

And  though  Lord  Talbot  fecmed  to  adnait   ^^^^^^^^ 
the  dillinaion  in  the  cafe  of  Atkinfon  v.  Hut-    fapra  359. 
chin/on^  yet  it  was  only  by  way  of  auxiliary  ar- 
gument ;  he  by  no  ntieans  appears  to  have 
founded  his  opinion  or  decree  in  the  cafe 
upon   iti  nor  indeed  was  there  any  call  for 
it  i  for  the  words  there,  were,  without  leaving 
ijfue^  the  import  of  which  I  have  c6nfidered  $ 
'and  in  regard  to  which  words  L/>rd  Talbot  ob- 
ferved,  the  cafe  of  Forth  and  Chapman  was  in 
point,  as  there  could  be  no  difference  between 
the  words  without  leaving  iffue,  and  leaving 
no  ijfuei  he  founded   his  decree  therefore 
upon  the  precedents   in   point.     And  it  is 
farther  obfervable,  that  in  Atkinjon  v.  Hutch- 
in/on  therjc  was  a  preceding  limitation  upon 
the  death  of  any  of  the  children  without  leav* 
ing  iffue,  to  the /urvivors  of  them  j  now  this 
ftriftly  was  not  applicable  to  an  indefinite 
failure  of  iffue,  becaufe  confined  to  a/urvivon     (  36$  ) 
and  it  was  but  reafonable  to  give  the  fanic 
words  the  fame  conftruftion  in  the  fubfe- 
quent  limitation,  which  they  muft  bear  in  a 
limitation  immediately  pr/eccding,  applied  to 
jhc  fame  fubjcft. 

And 


2jS 


1  Atk.  308. 
Beauclerk  v. 
Dormer. 


1  Atk.  376. 
Saltern  <z;. 
Saltern. 
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And  fo  in  a  cafe  of  later  date^  where  the 
Ceftator  faid,  M.  D,  1  make  my/ole  heir  and 
executrix  J  and  ifjbe  die  without  ijfue,  then  to  go 
to  L.  B.     Lord  Hardwicke  heidy  that  ru>  au- 
thority came  up  to  fupporting  the  point,  that 
ex  vi  termini  fuch  a  limitation  of  a  perfonal 
eftate  fhould  be  confined  to  a  dying  without 
ifluc  living  at  the  death  of  the  firft  taker; 
and  that   as  the  limitation  was  general,  and 
not  reftrained  by  any  circumftancein  the  will, 
the  devife  over  was  void.     And  his  Lordihip 
was  of  the  fame  opinion  in  a  fubfcquent  cafe, 
when  he  faid,  *^  Where  there  is  a  devife  of  a 
"  leafe  for  years  to  a  man,  and  if  he  die  with- 
*'  out  iflue,  remainder  over  j  there  is  no  doubt 
•*  but  the  whole  intereft  vcfts  in  the  firft 
"  taker/' 


Jan.  1768. 
Keilv  >i^. 
Towler. 


( 369) 


Indeed,  fince  the  cafe  o^ Beauclerk  v.  Dormer^ 
there  has  been  the  cafe  of  Keily  v.  Fowler  de- 
termined in  the  Houfe  of  Lords,  upon  an 
appeal  from  the  court  of  Chancery  in  Ireland: 
v;here  IV,  C.  left  and  bequeathed,  unto  his 
daughter  and  only  child,  all  his  wordly  fub- 
ftancc,  lands,  ftock,  corn,  debts,  and  houlhold 
goods,  provided  (he  married  by  the  confcnt 
of  his  executors  therein  mentioned:  but  in  cafe 
ibe  married  without  the  confcnt  of  his  exccu- 

•  tors. 
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tors,  ihe  was  to  have  only  twenty  cows  and  a 
horfe  for  her  whole  fortune :  and  after  nam- 
ing j4.  and  B^  his  executors^  he  appointed, 
that  in  cafe  his  faid  daughter  (hould  die  with- 
out  ijfue^  all  his  faid  fubftance  (hould  r/« 
turn  back  to  his  executors^  to  be  diftributed  as 

he  (hould  thereafter  direft, And  laftly  in 

cafe  his  daughter  (hould  marry  without  con* 
fent,  or  die  without  ijiie,  he  appointed  that  all 
his  faid  fubftance^  (^c.  (hould  return  back  to 
bis  executors  to  be  by  them  diftributed  in  man- 
ner following;  viz,  to  his  nephew  J.D.  tool. 
to  //.  G.  50  /.  to  each  of  his  executors  ajorejaid 
sol.  to  his  daughter  twenty  cows  and  a  horfe 
only,  and  the  remainder  to  be  equally  divided 
amongft  the  children  of  his  (ifter  E.  F. 

The  queftion  was,  whether  the  limitation 
over  of  the  perfonal  eftare  after  the  death  of 
the  teftator's  daughter  without  ijiievfzs  good  ? 
The  court  of  Chancery  in  Ireland  held  it 
was :  and  their  decree  was  conBrmed  by  the 
Houfc  of  Lords  here,  upon  the  opinion  of 
the  Judges,  that  the  bequeft  over  was  to  take 
effcCt  on  the  death  of  the  daughter  without 
iJfHe  then  livings 

{a)  Now 
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(  370  )  («)  Now  in  this  cafe,  wc  may  ©bfcrve,  i 

circumftance  admitted  in  conftniAion  as  re-^ 
ftriftive  of  the  general  import  of  the  words 
die  witbottt  ijjue  \  which  was,  the  fuppofed  re- 
ference of  the  word  executors^  and  then  in 
the  defeSlion  by  her  marriage  without  confent  or 
death  without  ijfue  that  the  eftate  (hould  returH 
hack  to  bis  executors^  to  be  diftributed  hj 
them  to  the  two  executors  named  in  his  will, 
becaufe  after,  upon  the  fame  event,  he  gav^ 
to  each  of  his  executors  aforefaid  50/.  There- 
fore this  was  confidered  as  a  perfonal  truft  in 
thofe  particular  executors,  to  be  performed  by 
them,  after  the  determination  of  the  firft  eftate 
by  either  of  the  two  events,  of  his  daughter's 
marriage  without  confent,  or  her  death  with- 
out iffue.  And  taking  the  cafe  in  that  lightj 
fuppofc  the  teftatpr  to  have  confidered  both 
thcfe  events  to  be  fuch,  as  if  they  happen- 
ed at  all,  would  in  all  probability  happen 
in  the  life-time  of  his  faid  executors,  or 
one  ofthem ;  otherwife  we  make  him  repofc 
a  truft  in  his  executors,  inconfiftent  with  a 
probability  of  their  living  to  perform  it. 


(a)  This  paflage  is  altered  by  Mr,  FiarneU  mana- 
fcript. 

Aft 
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As  Co  any  thing  that  might  be  inferred 
from  the  devife  over  to  his  fifter's  children 
being  intended  as  a  per/onal  provijion  for  (  371  ) 
them^  as  much  may  in  all  caff  s  be  inferred 
from  a  devife  over  to  any  relation  or  other 
perfoo)  and  therefore  feems  to  be  of  no 
weight. 

{a)  ^^  Indeed  the  very  circumftance  I  have  no* 
^  iieed,  and  which  feems  to  have  been  the  princi- 
•*  pal  ground  of  the  decifion  has  heenfmee  treated 
^'  as  trivial ;  hut  when  we  eonjider  the  avidity 
*'  of  our  courts  to  lay  hold  of  any  circumftance^ 
"  however  flighty  to  fupport  thefe  limitations 
"  «/"  perfonal  eftates,  and  compare  thii  with 
•*  the  difiinSionfopften  taken  for  that  purpofe^ 
**  between  dying  without  iffue ^  and  without 
*'  leaving  iffue^  and  other  almojl  imperceptible 
'*  Jbudes  cf  diftin3ion  in  fome  of  the  cafes  I 
"  have  cited,  I  think  it  may  be  deemed  no  via* 
lence  of  common  fenfe  to  allow  this  a  place, 
at  leaft,  in  the  middle  clafs  of  them,  and  the 
"  nature  of  the  chattels  to  be  given  to  the 
**  daughter  in  the  event  of  her  dying  without 
"  ^Jf^^%  (viz.  cows  andhorfes)  was  notfuitabU 


f« 

cc 


{a)  The  following  ptflage  is  taken  from  a  MSS. 
note  of  Mr.  Ftarn*%  intended  to  be  introduced  here. 


cc 


to 
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*'  to  the  Juppojition  of  an  indefinite  failufe  cf 

«  ijfue  (a). 

I  therefore 


{a)  The  obfervations  of  Mr.  Ftarne  inferted 
above  in  Itaiicks,  and  which  appear  to  have  been 
intended  to  be  placed  here,  were  occafioned  I  ap- 
prehend by  a  remark  made  by  Lord  Tburlawj  in  the 
cafe  of  Biggi  verf.  Binjky^  as  that  cafe  is  reported 
J  Bro.  Rep.  Chan*  190.  **  that  it  would  hi  better  fenft 
to  jay  that  in  Keiiy  and  Fowler ^  there  was  no  rule  ef 
ccf}/lru^iony  than  Mr,  Fearne^i*^ 

But  this  ground  of  decifion   is  not   imputable 
to  Mr.  Fearne  alone,  for  it  was  exprefsly  zni  filelj 
relied  upon  in  the  cafe  of  Hughes  verf.  Sayer,  ftated 
fupra  358. 

And  the  cafe  of  Balguy  verf.  Homilton^  MefeUji 
Rep»  186.  ftands  upon  the  fame  ground.  There  H, 
direded  that  his  perfonal  eftate  fliould  be  fold,  and 
turned  into  money,  and  put  out  at  intereft  i  that 
his  wife  Ann^  (hould  have  30/.  a  year  out  of  the 
produce  of  it,  and  that,  when  and  fo  foon  as  his 
only  daughter  and  child,  ^/rv,  /hould  attain  her  age 
of  twenty-one  years,  then  his  wife  (hould  have  25  A 
per  annum  inftead  of  30/.  Then  the  will,  goes  on, 
item^  I  give  and  bequeath  to  my  daughter  Ann^  all 
my  perfonal  edate  whatfoever,  'flie  paying  the  faid 
30/.  a  year,  and  the  legacies  therein  bequeathed, 
and  I  make  my  wife  her  guardian,  and  (he  is  to 
receive  the  refidue  of  the  intered,  maintaining  my 

daughter 
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daughter  thereout,  but  if  my  faid  daughter  die  be- 
fore her  age  of  twenty-one  years,  then  my  will  is 
that  my  wife  (hall  have  400/.  and  that  on  payntent 
of  the  fame,  (he  (hall  give  a  difcharge  for  her  faid 
annuity,  and  that  then  and  immediately  from  and 
after  my  faid  daughter's  deccafe  ^^  without  ijfue  rf 
her  hody^^  I  give  and  dcvifc  all  my  perfonal  cftate 
to  my  brother  J^  H.  bt  paying  the  faid  fum  of  400  /. 
to  my  wife,  if  then  living.  The  teftator  died,  and 
Anfij  the  daughter  died  an  infant  without  iiTue,  and 
then  the  wife  died.*  And  the  only  queflion  was, 
whether  the  devife  over  to  the  brother  was  good, 
or  whether  the  whole  perfonal  eftate  veded  in  the 
daughter  ?  Et  per  curiam^  A  devife  of  perfonalcy^ 
after  a  dying  without  iiTue  is  certainly  void ;  and  it 
is  as  certainly  good  after  a  dying  without  ifiue  in  a 
limited  time;  now  the  words  of  this  will  can  bear 
no  other  conArudion,  but  \f  the  daughter  die  with- 
out i(rue  before  twenty-one.  Firft  the  whole  eftate 
isdevifed  to  the  daughter,  and  the  whole  interefl;  to 
the  wife,  part  as  an  annuity  for  herfelf,  and  part  for 
the  daughter's  maintenance.  The  iirft  contingency 
is  general,  if  (he  (the  daughter)  die  before  twenty- 
one  years  of  a'^e  the  wife  is  to  have  400  /.  but  who 
is  to  pay  this  400  /.  ?  The  brother,  fo  that  the  latter 
words  mud  have  the  fame  con(lru£lion,  and  the  will 
is  to  this  purpofe,  if  my  daughter  die  without  iflue 
before  twenty-one,  my  brother  is  to  hiave  the  whole 
eitaie  he  paying  "my  wife  400/.  the  wife  is  to  have 
the  400/.  if  the  daughter  die  under  twenty-one, 
and  the  brother  being  to  pay  ir,  if  (he  die  with- 
VgL.  II.  R  out 
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out  ifTue^   the  eftate   mud  come  to  him  at  the 
fame  time,  as  a  fund  out  of  which  it  is  to  be  paid. 

So  in  the  cafe  of  Smith  and  Fijhir^  2  Rep.  Cbaiu 
1 87,  where  one,  after  feveral  legacies,  gave  all  the 
reft  and  refidue  of  her  eftate  to  be  put  forth  to  in- 
,  tercft  by  her  executors,  and  one  half  of  the  intereft 
to  be  paid  to  A.  her  fifter,  during  her  life,  and  the 
other  half  of.  the  intereft  unto  B.  daughter  of  the 
faid  A,  and  (he  after  her  mother's  death,  to  have  all 
the  interefl  during  her  life;  and  if  the /aid  B.  diei 
'*  without  ijfui  of  her  hady^*  then  the  principal  of  the 
refidue  to  be  equally  divided bttween  C,  and  D.  The 
queftion  was,  whether  the  devife  over  to  C  and  D. 
was  a  good  devife  ?  And  the  court  declared  that 
the  limitations  over  to  C  and  D.  were  good.  Ih 
this  cafe  the  bequejl  is^  in  the  dire£fion  to  divide^  and 
therefore  perfonal  to  C.  and  D. 

And  the  true  principles  upon  which  thefe  cafes 
turn,  are  fully  laid  down  by  the  court,  in  the  cafe 
of  Lyde  vcrf»  Lyde^     l  Durnf.  and   Eqft  Term  Rep. 

593- 

In  that  cafe  one  pofleflTed  of  premiiTes  for  a  term 
of  years,  gave  them  by  will  to  his  fon  G.  L,  for  life, 
and  after  his  deceafe  to  M.  his  wife  for  life,  and 
after  the  deceafe  of  the  furvivor,  to  the  children  of 
G.  L.  Jhare  and  fljare  alike ;  but  if  G.  L.  fliould  die 
'  *•  without  iffue  of  his  body,"  then  to  his  fon  R.  L. 
for  life,  and  after  his  deceafe  toN.  his  wife,  with  di- 
vers limitations  over;  M.  died,  and  then  R.  L.  and 

the 
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the  qucftion  was,  whether  the  limitation  to  N.  wai 
good  ?  Et  per  Afhhurfty  J.  There  has  been  a  variety 
and  contradiflion  of  determinations  Upon  this  fub- 
jcft  :  but  the  general  principle  that  governs  thefe  kind 
of  cafes  is  this ;  where  there  is  an  exprefs  limitation 
of  a  chattel  by  worJsy  which  if  applied  to  a  freehold^ 
would  create  an  exprefs  eftate-tail,  the  whole  intereft 
vefts  abfolutely  in  the  firft  taker,  and  a  limitation 
over  of  fuch  a  chattel  is  too  remote  to  take  effe£l:« 
But  where  there  is  no  fuch  exprefs  legal  limitation^ 
the  court  will  conftder  the  intention  of  thd  teflator.  Here 
there  is  no  fuch  legal  limitation,  and  the  intention 
of  the  teftator  is  evident.  There  is  not  fuch  a  li- 
mitatioR  as  muft^  in  its  legal  operation,  conftitute 
an  eftate-tail.  Then  it  is  open  to  us  to  confider  the 
intention  of .  the  teftator.  And  of  that  there  can 
be  no  doubt. 

Juftice  Bulkr  faid.     If  this   will  be  read  in  the 

manner  in  which  it  ought  to  be,  and  which  is  the 

true  way,  as  laid  down  by  Lord  Chief  Juftice  WiU 

mot  in  the  cafe  of  Keily  and  Fowler^  viz*  to  read  the 

words  of  the  will  with  refer ena  to  thi  rules  of  laWy  it 

cannot  admit  of  any  doubt. 

t 

Two  diftindions  have  been  taken  in  former  cafes, 
which,  if  they  hold,  will  govern  the  prefent.  The 
firft  is^  that  in  the  cafe  of  a  bequeft  of  a  term  or 
chattel,  the  words  *^  dying  without  iiTue"  ftiall  bo 
conHdered  with  a  double  afped,  comprifing  two  con- 
tingencies ;  the  one,  if  the  perfon  die  without  leaving 
i/pdtj  the  other  if  he  die  leaving  ifluc,  which  after- 
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wards  die  without  iflue.  Now  unlefs  that  rule  be 
exploded,  it  will  decide  the  prefent  cafe ;  the  con- 
tingency, on  which  the  limitation  was  to  take 
efFe(5t,  having  happened  within  the  time  limited. 

The  fecond  di(lin£iion,  which  was  taken  by  Lord 
Macclesfield  is  between  an  exprefi  and  an  implied 
eftate  tail,  in  the  cafe  of  a  bequeft  of  a  term  :  whe- 
ther that  diilindion  has  been  (haken,  or  whether  it 
was  wife  to  depart  from  it  afier  it  became  a  rule,  it 
is  unneccflary  now  to  determine  (*).  Becaufe,  in 
this  cafe,  upon  the  face  of  the  will,  the  intention  is 
plain  ;  and  if  the  intention  of  the  tejlator  is  clear ^  there 
is  no  cafe  in  laW)  which  fays,  that  the  intention  fkall 
not  prevail. 

As  to  the  argument,  that  if  this  had  been  a  devife 
of  a  freehold,  the  words  would  have  created  an  eftate- 
rail,  and  therefore,  that  when  applied  to  perfonalty, 
the  whole  intereft  vefts  in  the  firft  taker :  if  the 
foundation  of  that  argument  fail,  there  is  an  end  of 
every  thing  which  is  built  upon   it.     Now  in  my 
opinion  nothing  is  fo  clear  as  that,  if  this  had  been 
a  devife  of  a  freehold,  it  would  not  have  given  an 
cftate-tail.     It  is  to  6.  £»  and  after  his  deceafe  to 
M,  his  wife,  and  after  the  death  of  the  furvivor  of 
them,  to  their  children^e^r^  andjhare  aliki.     But  an 
eRate-tail,  is  to  a   man,  and  the  heirs  of  his  body, 
mfucceffton:  that  is  not  the  cafe  here;  for   by  the 
exprefs  words  all  the  children  are  to  take  equally, 
and  to  do  that,  they  muft  take  as  purchafers. 


^•)  V\d,  Obfervatiofis  on  this  fubjed  infra  note. 
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But  this  being  a  bequeft  of  a  term,  I  (hall  again 
have  recourfe  lo  Lord  Ch.  Juft.  Wilm"t^%  doftrine 
jn  Kiily  and  FowUr^  where  the  words  were  *^  heirt 
of  the  body"  and  he'  there  faid  "  the  truth  is,  we 
are  bound,  to  an  artificial  and  technical  fenfe  of 
tbofe  words,  \in\tfi  there  is  an  apparent  intention  in 
the  teftator,  of  uflng  them  in  their  natural  meaning 
and  for  that  purpofe  which  is  in  favor  of  common 
fenfe,   the   most   trifling   circumstance   is 

SUFFICIENT." 


In   that  cafe  the  words  <*  heirs  of  the  body," 
though  ftri£l  lega]  words  of  limitation,  were  con- 
trouled   by  very  flight   circumftances  indeed.     In 
this  cafe  the  circumilances  ar4e  very  ftrong.     The 
teftator  has  given  to  the  children  the  intereft  of  thefe 
premiffes^ar/  and  Jhan  aliki^  (*)  that  is,  for  ever. 
So  that  the  contingency,  upon  which  the  limitation 
over  is  founded,  could  only  be  in  cafe  there  were  no 
tbiUren.     As  to  the  real  intent  of  the  teftator,  it 
is  evident,  ir  it  were  only  from  the  circumftance  of 
the  remainder  over  to  R.  L.  being  for  life^.  that  the 
teftator  meant  the  limitation  muft  take  place,  if  at 
all,  within  the  fcope  of  a  life  in  being,  which  intirely 
excludes  the  idea  of  .an    indefinite  failure  of  iftue* 
In  a  very  full  note  of  Keily  and  FowUr^  which  I  have 
feen,  where  ftrefs  was  laid  on  the  circumftance  of 
the  limitation  over  being,  Co  the  executors  named 
in  the  will,  and  that  the  event  looked  to  was  likely 


(*)  This  con(lru£lion  of  the  words  "  ihare,  ^r."   is 
only  applicable  to  perfonalty. 
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to  be  within  their  life,  it  was  faid,  *<  we  are  not  to 
confider  of  legal  confiquencis^  of  legal  reprefentatinu^ 
but  only  what  the  tejlator  meant  by  giving  it  to  his 
executor."  In  this  cafe  it  does  not  require  fo  much 
reafoning,  becaule  the  teftator  has  exprefsly  given 
the  eftate  to  R,  L^for  life^  in  the  event  of  G.  Z. 
dying  without  iflue,  which  (hews '  that  the  teftator 
looked  to  the  event  of  G.  Ir.'s  dying  without  iflue  at 
the  time  of  his  death • 

Again  in  the  cafe  of  the  Attorney  General  at  the 
relation  of  the  Chaplains  of  the  New  Church  at 
Totenham  vcrf.  Bayley^  2  Bro.  Rep.  Chan.  553.  where 
one  feifed  in  fee  of  certain  eftates,  and  alfo  of  part 
of  a  tenement  called  A,^  and  poiTeiTed  of  other  parts 
of  the  fame  tenement  called  A.  for  a  long  term  of 
years,  made  his  will,  and  after  devifing  fo  much  of 
the  eftate  as  was  freehold  to  truftees,  their  heirs  and 
afligns,  and  fo  much  whereof  he  was  poflefled  for  a 
term  of  y<;ars  to  his  executors,  i^c.  declared  that 
as  concerning  thofe  parts  called  M.  and  B.  whereof  he 
was  pofTefTed  of  a  long  term  of  years  his  will  was, 
that  his  brother  IV.  71  fhould  have  the  ufe  thereof, 
l^c,  for  fo  many  years  of  the  term  as  (hould  expire 
in  his  life-time,  and  after  his  deceafe,  bis  will  was 
that  his  executors  (hould  permit,  all  and  every  the 
child  and  children  of  the  faid  IV,  T.  their  executors. 
faTr.  refpefiivcly,  to  hold  and  enjoy  the  fame  for  his 
and  their  proper  ufe,  during  the  remainder  of  the 
faid  term,  in  fuch  manner  as  the  faid  W.  T.  Jhculd^ 
iy  bis  will  or  deed  in  writing,  k^c.  dire^y  and  for  want 
pf  fuch  appointment,  then  equally,  Ihare  and  (hare 

alike^ 
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alike,   without   benefit   of  furvivorfhtp ;  but  if  it 
ihould  happen  that  the  faid  W-  T.  Ihould  die  without 
iffiii^  in  the  life-time  of  the  faid  7.  T.  and  T.  7*.  or 
either  of  them,  then  his  will  was,  that  the  faid  y,  T'. 
and  ST.  3".    if  th^  both  furvived  the  faid    W.  T.  . 
dying  without  ijfut  as  aforefdid^  (hould  equally  have 
the  benefit  and  advantage  thereof  for  fo  many  years 
of  Che  term  as  (hould  expire  in  the  life-time  of  the 
faid  J.  T.  and  T.  T.  and  if  only  one  of  them  (hould 
happen  to  furvive  the  faid  W.^.  dying  without  ijfue 
as  afcrtfaidj  or*if  both  (hould  happen  to  furvive  the 
laid  ly.  T.   fo  dying  vi>ithout  iJfue  as  aforefaid^  and 
one  of  them  flxould  happen  to  die  before  the  other 
of  them,  leaving  ifTue  behind  him,  then  the  tefta- 
tor's  will^was,  that  fuch  furvivor  (hould  have  but  one 
half  of  the  benefit  and  profits  of  the  faid  leafehold 
premifles,  and  the  other  half  fliould  go  to  be  divided 
among  all  and  every  the  child  and  children  of  him 
fo  dying,  (hare  and  (hare  alike,  during  fo  many  years 
of  the  term  as  (hould  expire  in  the  life-time  of  the 
fa?d  J.  T.   and  T.  T.  and,  if  he  fo  dying   (hould 
leave  no  ifTue  behind  him,  the  teftator's  will  was, 
that  the  benefit  thereof,  (hould   devolve   upon  the 
furvivor,   for  fo  many  years  of  the   term  as  (hould 
expire  in  the  life- time  of  the  furvivor,  and  after 
the  deceafe  of  the  furvivor  of  them  the  faid  J.  T. 
and  T^T.  (in  cafe  they  or  the  furvivor  of  them 
ihould  furvive  the  faid  W,  T.   dying  without  ijfu$  as 
aforifaid)  the  teftator's  will  was,  that  all  and  every 
the  child  and  children  of  the  faid  J.  T.  and  T.  T. 
(though  one  of  them  might  or  (hould  happen  to 
die  before  the  faid  W*  T.  dying  without  ijfui  as  afore^ 
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jaid)  and  the  executors  adminiftrators  and  aflfigns 
•  of  fuch  child  and  children  (hould  have  the  faid  leaFe- 
hold  premifes,  (hare  and  (hare  alike,  for  and  during 
the  remainder  of  the  term,  and  '^  in  default  of  fuch 
iflue/'  "  or  if  the  said  W,  T.  should  happrk 

TO  SURVIVE,    AND    DIE    WITHoiTr    ISSUE,"    aflCf 

the  death  of  the  faid  J.  T.  and  T.  T.  then  the  tefta- 
tor's  will  was,  that  the  faid  Jeafehold  premilles 
(hould  go  to  and  be  applied  towards  the  benefit  of 
T.  New  Church  and  charity  fchool  as  aforefaid. 
The  teftator  died.  W.  71  died  unmarried  and  with* 
put  iflue.  y.  T.  and  T.  T.  both  died  in  the  lifi'time 
of  fF.  T.  T.  T.  without  i(rue,  and  J.  T,'  leaving 
ifTue  one  daughter  M.  The  queftion  was  whether 
ff^.  Tl  having  furvived  J.  T.  and  T.  T.  and  died 
without  ifTue,  as  in  the  laft  limitation  nrentioned, 
the  premiiTes,  on  his  death,  became  fubjed  to  the 
chwitable  bequcfl,  for  the  benefit  of  Tl  Church 
and  fchool.  The  caufe  was  firft  heard  at  the  Rolls, 
when  bis  Honor  was  of  opinion,  upon  the  conftruc- 
tion  of  the  will,  that  the  intereft  of  the  tcfVator  was 
not  well  difpofed  of  thereby  in  favor  of  the  charity. 
From  this  decree  the  charity  appealed.  ^ 

And  in  fupport  of  the  appeal  it  was  argued  that 
an  exprcfs  eftatc  for  life,  being  limited  to  fF.T.  wiib 
a  power  of  appointment  among  his  children,  with  a 
limitation  in  default  of  appointment,  to  his  children, 
equally  (hare  and  (hare  alike,  the  word  ijfue  was  ex- 
plained by  the  words  child  or  children^  and  meant 
throughout  the  will,  to  child  or  children,  fo  that  the 
teftator  gave  upon  a  double  contingency.  Firft  if 
ff^,  T.  died  without  children,  living  the  T.'s^  then 
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he  gayc  to  the  7*/$  if  W.  7*.  furvived  the  Tl's  ao' 
died  without  chiIdren,to  whom  Che  tedator  had  given 
€0  nomimaiS  children,  then  he  gave  to  the  charity  ; 
both  the  events  happened,  therefore  the  gift  to  the 
charity  was  good. 

It  was  contended  in  fupport  of  the  decree,  that 
the  limitation  over,  was  too  remote.  A  gift  to  if* 
and  if  he  die  without  ifTue  to  B*  the  remaindpr  muft 
be  too  remote,  unlefs  there  were  words  in  the  willy 
to  control  the  general  fenfc  of  the  words  ^^  if  hi 
/hall  die  without  ijfui"  That  there  was  nothing  in 
this  will  to  require,  that  the  words  ^ould  have  a 
different  fenfc. 

Sedper  Lord  Thurlow  Chancellor,  If  a  man  gives  ' 
an  eftate  in  general  to  A.  for  life,  and  adds,  ^*  but  if 
he  dies  without  ifTje,  I  then  give  it  to  B,  B.  has 
no  immediate  gift,  but  pnly  a  contingent  intneft  upon 
AJ*s  dying  without  ijfui  -y  and  it  would  counteract  the 
intention  of  the  teftator,  if  B.  topk  it  immediately 
upon  the  death  of  A.  therefore  ex  ntcejfttate  rei,  the 
true  argument,  in  both  real  and  chattel  inter ejis^  is 
that  in  faA  thefe  words  operate  to  an  enlargement 
of  the  eftate/flr  life,  for  otherwife  the  iflue  of  >/• 
would  not  take  at  all,  and  B,  would  take  the  whole ; 
and  therefore  the  neceflary  implication  muft  take 
cfFcA,  namely  that  jf.  fhould  have  an  eftate,  which 
muft  devolve  upon  his  ilTue.  Upon  that  ground,  - 
the  court  has  extended  the  eftate  beyond  an  eftate 
for  life,  and  in  a  freehold  intereft  has  deemed  it  an 
iftate-tail,  and  in  chattel  interefts  ati  abfolute  pro- 
perty ; 
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perty  ;  but  that  arifes  from  the  mcejjity  9f  the  cm^ 
Jlrulfion. 

In  this  cafe  after  an  exprefs  eftate  for  life  to  W.  T. 
(fo  that  he  may  take  as  a  purchafor)  the  te4ator  . 
proceeds,  t^c.  (dating  the  limitations  in  the  will,) 
here  no  fuch  neceility  arifes  from  the  words  ^^  dying 
without  iflue"  as  the  words  are  referable  to  dying 
without  iflue,  yi  provldidhr*  It  is  fo  well  fettled 
that  no  difpute  could  arife.  If  the  T'.'s  had  no  in- 
terefti  that  they  could  take,  it  would  go  to  the  cha- 
rity* In  the  events  which  have  happened,  this  cafe 
refults  to  the  ordinary  one  I  have  ftated,  and  the 
'  charity  muft  have  a  decree/'  And  the  decree  at  the 
fiolls  was  reverfed. 

There  is  an  obfcurity  in  the  mode  of  cxpreffion 
ufed  by  the  court  in  this  cafe  as  reported, c;/z.  *'  dying 
without  iflue^  provided  for."  But  if  I  conceive 
the  fenfe  in  which  the  expreffion,  fo  provided  for,  is 
ufed,  it  means  "  fo  provided  for  by  the  power  of 
appointment,'*  that  is  that  dying  without  ifltie,  meant 
fuch  ijfue  as  A.  might  have  appoiniedy  which  muft  be 
intended  ifTue  then  living,  in  which  refpe£l  this  cafe 
refembles  that  of  Target  and  Gaunt^  ftated  fupra 
page  358. 

I  ftiall  now  take  notice  of  the  cafe  of  Bigge  vcrf. 
BifiJUyy  I  Bre.  Rep.  Chan.  igo.  which  happened  prior 
in  time  to  the  cafe  laft  ftated,  and  in  which  Lord 
Thyrlew  is  reported  to  have  rejeftcd  the  reafon  al- 
ledged  by  Mr.  Fearne  (and  which  was  relied  upon 
by  Lord  Ch.  JuU.  IVilmoty  in  the  cafe  of  Keily  and 
FowUfy  as  materially  influencing  that  decifion,  and 
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which  feems  to  be  favoured  by  the  cafes  I  have  added) 
as  not  fufficient  to  fupport  the  judgment. 

In  this  cafe  one  bequeathed  all  his  perfonal  eftate 
to  his  wife  JF*  to  hold  to  her,  htr  hurt  execuUrs  ai^ 
miniftraton  and  ajftgnt  for  ever,  and  appointed  her 
fble  executrix,  hut  in  cafg  of  the  death  of  F.  without 
iffiif^  then  he  gave  the  whole  to  the  tldift  fon  of  his 
brother  R.  his  heirs,  (executors,  adminillrators  and 
affigns,  and  if  there  fhould  be  nofuchfony  then  to 
his  faid  brother  R.     The  wife  furvived  the  teftator,- 
and  died  without  iflue.  And  the  queftion  was,  whe- 
ther the  devife  over,  was  valid  ?  It  was  contended 
in  fupport  of  the  devife  over,  that  ehe  ^'  dying  with- 
out iflue"  was  not  general,  but  controuled  by  the 
event  of  having  no  fon,  in  which  cafe  the  devife  was 
in  fav'our  of  R,  himfelf ;  that  therefote  if  the  tefta- 
tor  meant  a  dying  without  i  JTue,  indefinitely,  it  could 
not  affedl  the  fon  of  a  perfon  then  living,  much  lefs 
that  perfon  himfelf.     Therefore  the  event  muft  be 
decided  on  Ihe  death  of  F.  when  If  he,  R,  had  a  fon 
it  would  veft  abfolutely  in  that  fon,  if  not,  it  would 
vcft  in  R.     Et  ptr   Lord  Thurlow^  The  firft  quef- 
tion is,  what,  ahftraSlid  from  littlt  points  and  circum-' 
fianctiy  would  be  the  eSeft  of  the  gift  to  F.  ?  There 
was  not  a  fingle  cafe,  not  even  that  of  A*kinfon  and 
Hutchinfon  Rzted  {fupra^^^c^,)  which  did  not  hold 
that  fuch  a  limitation  after  thefe  general  ivords  was 
too  remote.    His  Lordihip  ihould    only  notice   Dor^ 
mer  verf.  Beauclerk  *•  The  general  words  were  to  be 
varied  only  by  cir cum/lances  arijing  upon  jair  demon* 


♦  Vid.  fuf^a  368.  this  cafe  dated. 
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Jiration,     To  call  dying  without  leaving  iflfue,  the 
natural  fenfe  of  dying  without  iflue,  was  againft  all 
*  the  cafes.     In  this  cafe  there  was  no  circumftance 

which  had  occurred  in  the  others.  In  D§rmir  and 
BiaucUrk,  it  was  held,  that  the  wort)  then  could  not, 
and  never  did  make  the  difference/  It  was  merely 
a  word  of  relation,  not  an  adverb  of  time.  Upon 
Lord  Hardwicle*^  authority^  he 'mud  hold  the  word 
then  did  not  make  a  difference.  As  to  the  gift  to 
the  brother,  Dormer  and  Beauclerk  was  a  ftronger 
cafe  as  to  that  point.  It  was  argued  there,  upon 
the  circumftance  of  the  5000/.  being  meant  as  a 
portion  ;  that  being  a  maintenance,  and  given  after 
a  dying  without  «Jue,  it  muft  mean  dying  without 
leaving  ifl'ue. 

There  appears  to  have  been  a  circumftance  in  the 
cafe  lafl  dated,  which  materially  diflinguifhes  it  from 
that  cf  Dormer  and  Beauclerk ^  as  to  the  effect  of  the 
gift  to  the  brother  3  and  which  feems  to  me  to  have 
intitled  that  circumftance  to  greater  weight,  in  the 
lafl  cafe,  as  developing  the  intention,  than  the  gift  of 
the  5000/.  to  Lady  Diana  Beauclerk  in  that. cafe  ;  I 
:illucle  to  the  ditl'erenc  mode  in  which,  in  the  cafe  of 
Bigge  v.  Betijleyy  the  bequeft  to'  the  fon  of  R.  was 
made,  from  that  in  whichthc bequeft  to  /?.  was  made, 
in  that  cafe,  ihe  former  being  given  to  the  eldeft 
fon,  hii  heifs  executors  aJminiflrators  and  ajjigns^  the 
latter  to  R.  without  any  words  of  limitation  annexed; 
»  which  in  a  cafe  of  a  nature,    td  ufe  the  words  of 

Lord  Ch.  Ju^.  inimoif  in  the  cafe  of  Keily  and 
Fowfer^  and  repeated  and  adopted  by  Mr.  Juft.  Buller 
in  that  of  Lydes.Ljde^  ftatedy5//r<?242.  in  this  note, 

in 
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in  which  **  we  an  not  to  confider  of  legal  confequencesy 
of  legal  reprefentationsy  but  only  what  the  tejiator  meant** 
and  **  where,  the  moft  trifling  circumftance  Is  fuffi- 
cieht"  to  ihew  an  apparent  intention  to  ufe  fuch 
words  in  their  re(lri£ted  fenfe,  as  iflue  then  living; 
for  this  difference  in  the  mode  of  giving,  feems 
to  me  to  ihew  an  apparent  intention  that  the  limi- 
tation over  in  cafe  of  the  death  of  F*  without  iflue, 
was  to  take  efle£l  in  the  life  of  R.  the  limitation 
over  to  him  being //r/iW,  no  words  being  intro- 
duced to  carry  it  to  his  heirs ^  executors^  admini/iraton 
or  ajfigns^  and  which  were  inferted  in  the  preceding 
limitation  to  his  eldeft  fon;  for  Lord  Hardwii.ke  ad- 
mitted in  the  cafe  of  Dormer  and  Beauclerky  that  if 
the  5000  /•  ^^  had  been  to  be  conftrued  as  merely 
perfonal  to  Lady  Diana,  and  by  way  of  provifion 
as  a  portion,  and  not  to  arife  unlefs  fhe  furvived 
Mrfs  Dormer^  then,  a  ftrong  argument  might  have 

been  drawn  from  thence,  to  (hew  the  teftator's 
meaning  was  to  confine  the  dying  without  iflue  of 
Mi(s  Dormer^  to  the  time  of  her  death."  But  his 
Lordfhip  faid,  that  this  being  annexed  by  way  of 
condition  to  Lord  George*s  legacy,  made  it  a  vefted 
legacy,  and  tranfmiflible,  though  not  payable  till  a 
future  time,  which  took  away  all  the  argument  that 
might  he  raifed  from  its  being  perfonal  to  her  only, 
for  a  death  before  the  contingency  happened  would  ^ 

defeat  the  legacy.  So  that  Lord  Uardwicie's 
reafoning  turns  upon  whether  the  circumflances 
or  phrafeology  are  fufllic'ient  to  (hew  that  the  teftator 
meant  the  limitation  over  to  he  perfonal ',  and  there- 
fore,  if  the  circumdance  to  which"  I  have  alluded 
t»  the  oafe  of  Bigge  and  Benfley,  be  fuiRcient  to  (hew 
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that  the  limitation  to  the  father,  was  intended  to  be 
perfonal,  from  the  circumftance  that  the  teftator 
had  (hewn  an  apparent  intention^  by  omitting  the 
words  hiirs  and  adminiJtraUrsy  in  the  limitation 
over  to  the  father,  and  annexing  them  to  the  limita- 
tion to  the  eldeft  fon,  it  brings  the  cafe  within  Lord 
Hardwicke*s  reafoning ;  and  though  Lord  Parker 
in  the  cafe  of  Pinbury  verf.  Elkiny  Azted  fupra  359. 
did  rely  upon  the  words  '^  then  after"  being  tanta- 
mount to  ^'immediately  after'*  as  the  ftrong  part 
of  that  cafe ;  his  Lordfliip  reforted  alfo  to  the  cir- 
cumftance, that  the  80 /•  there  given  was  perf$naUj 
intended  for  the  legatee,  who  muft  be  fuppofcd  to 
be  dead,  by  the  t'tmi  there  Jbould  be  a  general  failure  of 
ijfue.  And  yet,  in  this  cafe  Lord  Parhr  decided 
that  the  80  /.  would  go  to  the  executors  of  the  le- 
gatee, who  was  dead,  which  was  a  point  not  before 
fettled  \  viz.  that  poffibilities  would  go  to  the  per- 
fonal reprefentatives. 

Many  cafes  may  be  found,  in  which  the  infertion 
oromiffion  of  words  or  fentences,  in  themfelves  fu- 
perabundant,  becauie  exprefTed  before,  may  never- 
thelefs  materially  afFe£l  theconftrudion  of  language, 
and  be  drawn  into  aid  that  fide  of  the  queflion  which 
favors  the  intent.  Thus  Lord  Hardwicke  in  the  cafe 
of  Lowther  and  Condon^  2  Atk,  Rep.  132.  on  a  quef- 
tion,  whether  a  portion  (hould  fink  into  the  inherit- 
ance of  the  land  charged  therewith,  or  goto  there* 
prefentative  of  the  perfon  intitled,  obferves  *^that 
the  manner  in  which  the  claufe  is  worded,  (hews  the 
intention  of  the  teftator  extremely  plain;  and  as 
there  is  fo  clear  an  indication  of  the  intention,  I  may 
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(his  Lordfbip  fajs)  and  ought  to  lay  hold  of  a  ftrong 
reaibning  to  be  drawh  from  the  ^ords  ^^  exicutors 
adminl/irators' and  ajftgm^^   for   the  meaning   was 
that  in  cafe  the  daughters  (hould  die,  before  the  por- 
tion was  raifed,  that  the  executors  (hould  be  intitled 
to  have  the  money  raifed/'     And  Lord  l.albot  in  the 
cafe  of  Bradliy  verf.  Powtll,  Ca.  Ttmp.  Talbot  193. 
which  arofe  on  a  queftion  of  the  fame  nature^  held 
that  the  portion  funk  on  the  death  of  the  perfon  en- 
titled, and  urged  as  one  ground,  for  its  not  being 
tranfmiflible,  that  it  was  not  payable  to  the  fon  his 
executors  and  admini/irators^   but    barely  to  himfelf. 
And  yet  the  annexation  of  words  of  tranfmidion 
are  unnecefTary  in  refped  of  perfonal   property,  as 
It  pafles  abfolutely,  though  executors  or  adminijl raters 
are  not  named,  for  it  pafles  to  them  barely  as  repre- 
fentatives.     And   where   cafes   turn   upon   minute 
circum fiances,  a  variation  of  expreflion  furniflies 
a  ftrong  prefumption  of  a  variation  of  intention  ; 
which  was  much  relied  upon  in  the  cafe  of  Baddely 
V.  Leppingwelly  ^^Burr,  1533.     Where  a  teftator  de- 
vifed  one  eftate  to  A,  for  and  during  the  term  of  his 
natural  life,  paying  thereout,  i^c,  and  after  the  de* 
ceafe  of  A.  then  over;  and  gave  and  bequeathed 
another  eflate  to  B.  (he  paying  thereout,  Cffr.  Mr. 
Juft.  }fl/m9t\M  down  this  general  pofition,  ^^that 
the  intention  is  to  be  colleded  from  the  whole  of  his 
wit!,  ex  vij'ceribus  te/lamenii;  (o  as  to  leave  the  mind 
quiiefatisficd,  what  the  teftator  meant;  he  colle£ied 
the  intention  of  the  teftator,  firft  from  the  devife  to 
A  and  then  from  the  devife  to  B,     The   teftator 
devifed   to  A,  exprefsly,  for  and  during  the  term  of 
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hil  natural  life,  and  after  his  deceafe  to  2>.  £•  and 
jp.  But  in  th«  devife  to.B.  he  omitted  the  words 
**  for  and  during  her  life,"  which  words  it  mud  be 
fuppofed  he  would  have  inferted  in  cafe  he  had  in* 
tended  to  give  her  only  an  eftate  for  life,  becaufe  he 
had  juft  before  done  fo,  in  the  precedltig  devife  to 
A.  It  was  plain,  that  by  giving  it  to  5.  generallyj 
without  adding  any  reftridive  words,  as  the  devifor 
had  before  added  to  the  devife  to  B.  that  be  meant 
to  give  B.  the  abfolute  property.  And  the  fame 
mode  of  reafoning,  it  fhould  feem,  is  applicable  to 
the  cafe  of  Bigge  and  BenJUyy  in  which  it  may  be  con- 
tended that  the  inferting  words  of  tranfmiffion  in  the 
bcqueil  to  the  fon,  and  omitting  them  in  that  to 
the  father,  (hews  that  the  bequefl  to  the  father  was 
intended  to  be  perfonal,  and  if  fo,  though  the  legal 
efFedl  would  beothecwife,  fuch  words  not  being  ne- 
ceflary  to  give  tranfmiflibility  to  the  property,  it 
would  be  fufficient  to  denote  tlie  intention.  Etvide 
Donne  y.  Merryjield^  fupra  358.  note  [a). 

But  the  decifion  in  the  cafe  of  Bigge  and  BenJUj^ 
does  not  afFedl  the  ground  on  which  the  decifioa 
in  the  cafe  of  Kelly  and  Fowler  (lands,  except  fo  far 
as  the  general  obfervation  of  the  Lord  Chancellor 
in  the  former  cafe  extends,  and  which,  Ifpeak  with 
deference,  appears  to  me,  on  a  full  infpeftion  of  the 
cafes,  rather  a  hafty  expreffion  01  the  fpur  of  the 
moment ;  for  the  reafon  on  which  Keily  and  Fowler 
is  refted,  does  not  turn  merely  on  the  ground  of  the 
provifions  there  being  perfonal  to  the  children  of  the 
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teftator's  fifter,  but  on  the  dircaion  that  the  proper- 
tj  ihould  return  to  the  executors,  to  be  diftributed 
hy  tbem^  thereby  placing  in  hisf  executors  a  per/onal 
truji  and  C9nfidincii  inconfiftent  with  the  extent  of 
the  devire,  if  it  was  not  meant  to  take  place  in  the 
compafs  of  a  life  in  being. 

I  truft  I  fhall  not  be  confidered  by  the  reader,  frgni 
the  circumftance  of  having  prefumed  to  labour  in 
note  (/7)  page  197.  tofupport  the  legal  condrudion 
of  language,  contrary  to  the  fentiments  thrown  out 
by  Lord  Kinyon  in  the  cafe  of  Porter  and  Bradley^  and 
having  ventured  in  the  prefent  note,  to  fubmit  Tome 
obfervations,  in  favour  of  a  liberal  conftrudion  in 
fupportof  the  intent  againft  the  opinion  thrown  out 
by  Lord  Thurlow,  in  favour  of  the  legal  conftruc- 
tion  and  import  of  words  in  the  cafe  of  Bigge  and 
Benjley^  as  inclined  to  cavil  at  the  decifipns  of  courts. 
No  man  entertains  a  ftronger  prejudice  in  favour  of 
forenflc  decifions,  or  a  higher  veneration    for   the     • 
dignified  and  judly  eminent  chara£lers,  who  pre- 
fided  on  thefe  occafions  than  I  do ;  but  refpefi  for 
particular  perfons-ought  not  to  cheque  that  freedom 
of  inquiry,  which  in  fcience  will  alone  condud  us 
to  truth.     There  feems  to  me  a  material  difference 
between  breaking  i(i  upon  ihi  conJlru6iion  of  fptcific 
words ^  which  have  gained  a  fixed  legal  import ^  fo  as  to 
enable  lawyers  to  decide  immediately  haw  far  pro- 
perty piay  or  may  not  be  dealt   with ;   which  we 
cannot    reject,  without  violating  firft   and  gene- 
rally admitted    principles;    and  pufliing  criticifms 
to  the  utmoft  extent  upon  fuch  words,   where  the 
liberality  of  modern  times,  has  ftruggled  to  get  rid 
VoL.IL  S  of 
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I  therefore   apprehend,  the  judgment  iif 
the  cafe  of  Keily  and  Fowler^  docs  not  at  all 

of  technical  concIuHonSy  which  ftand  in  the  way 
of  giving  cffc6t  to  the  intention,  by  admitting  mi- 
nute diftindions,  deduced  from  additional  langaage, 
or  accompanying  circumftances.  If  we  now  decide 
that  the  words  "  leaving  no  ifTue"  as  applied  to  real 
property,  are  not  to  be  received  in  a  different  fenfc 
from  thofe  words,  as  applied  to  perfonal  property, 
namely  as. implying  a  general  failure  of  iflue,  we 
{hake  every,  title  in  which  that  circumftance  has 
occurred  from  the  period  at  which  the  cafe  of  Forth 
and  Chapman  was  determined,  down  to  that  at  which 
the  cafe  ^t  Porter  and  Bradley  occurred;  but  by 
favouring  the  criticifms  either  upon  thofe  words  as 
ap'.licd   to  real    property,  or  of  the  more  general 

words  **  in  default  of  ifilie,"  or  the  like,  as  applied 
to  real  and  perfonal  property,  through  the  medium 
of  additional  words,  or  concomitant  circumftances, 
we  only  efcape  from  the  (rammels  of  technical 
reafoning,  by  the  fofce  of  fair  argument,  founded 
upon  fpecifir  and  obvious  diFerenccs,  in  favour  of 
evident  inte.iion  ;  or  to  fpcak  in  the  fpiri^  of  the 
obfervation,  in  Cou^der  and  Clarke^  Hob.  Rep,  29. 
the  legal  conftrutSkion,  it  ftrikes  one,  fliould  never 
be  over  ruled, unlefs  the  intent  of  the  teftator,or  au- 
thor of  the  language,  appears  by  declaiation  plain  ; 
that  IS, mot  faying  it  in  fo  many  words,  but  plain  ex- 
preffion,  or  neccflary  im|>lication  of '  his  intent, 
which  is  the  fiime  thing,  from  words  or  circum- 
ftances which  vary  the  cafe. 
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Clafh  with  the  decifion  of  Lord  Hardwicke  la 
the  cafe  of  Beauclerk  v.  Dormer.  But  that  both 
thofe  cafes  concurred,  in  confirming  the  very 
fame  diftinftion  in  regard  to  the  efFcdl:  or  va- 
lidity of  an  executory  limitation  of  a  perfonal 
cftate  after  a  dying  without  i£ue^  under  difFer- 
ent  circumftances  of  latitude  or  reftriftion, 
as  the  whole  feries  of  preceding  cafes  fcems  to 
have  furnilhed  us  with,  if  we  clafs  and  efti- 
niate  the  refolutions  in  thefe  cafes  according 
to  the  fcvcral  grounds  on  which  they  appear 
to  have  been  founded  ;  and  that  the  diftinCi- 
tion  thus  to  be  /collefked,  from  a  general  com<- 
parativc  view  of  all  the  cafes  upon  this  point, 
appears  to  be  no  more  nor  lefs  than  this, 
vi%. 

That  although  in  the  limitation  of  a  per- 
fonal eftare,  after  a  dying  without  ijfue^  thofe 

« 

words  fhall  not  ex  vi  termini^  and  without  the 
concurrence  of  any  other  circumftaoce  of  in- 
tention, fig*ify  a  dying  wichout  iflue  then  liv*  (  yjT.  ) 
ing^  even  though  the  limicition  is  in  the  na- 
ture of  an  efl-ate-tail  by  implication  only ;  yet 
on  the  other  hand  they  (hall  not  exvi  terminiy 
when  there  is  any  other  circumftance  of  in- 
tention, import  an  indefinite  failure  o^  iffue, 
even  though  the  limitation  i§  in  the  nature  of 
an  exprejs  elta;.e-tail ;  but  that  in  either  cafe, 
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if  the  limitation  reds  folely  upon  the  ufual 
extent  and  import  of  thofe  words,  the  limi- 
tation over  h  coo  remote,  and  therefore  void ; 
and  the  whole  vefts  in  the  firft  dcvifee  or  le- 
gatee ',  but  that  in  either  cafe,  the  fignificarion 
of  thefe  words  may  be  confined  to  a  dying 
without  iffuc  tben  livings  by  any  claufe  or  cir- 
cumftance  in  the  will,  which  can  indicate  or 
imply  fuch  intention, 

I  Eq.  Abr.  Btu  howevcr,  it  has  been  faid,  that  where 

362.  pi.  12.     a  perfonal  eftate  was  limited  to  one  for  life 

expre/sly,  and  if  he  die  without  ijfue,  remainder 
over,  fuch '  remainder*  over  was  good  j  be- 
caufe  the  exprefs  eftate  for  life  fliould  not 
be  enlarged  by  mere  words  of  implication. 
The  place  cited  for  this  point  in  i  Eq.  Abr.  is 
I  Chan. Rep.  4:1.  which  muft  be  an  error  in 
the  print,  for  there  is  no  fuch  page  or  cafe  m 
the  booki  in  2  Chan.  Hep.  ^\o.  indeed,  there 
is  the  cafe  of  Smith  v.  Clever,  which  is  alfo  re- 
Vide  fupra,  •  ported  in  2  Fern.  38.  in  which  cafe  it  was  held, 
p.  360.  where  iV^r^  of  money  was  bequeathed  to  one 

t  373.  /  f^r  //y>^  and  if  fhc  IhiMild  die  without  ijfue,  the 
principal  to  lemain  over,  that  the  limiu- 
tion  over  was  good.  But  that  decifion  turned 
upon  a  different  principle  \  for  that  cafe  was 
determined  upon  a  di(lin(5lion  taken,  be- 
tween a  bequeil  of  the  interejl  of  money  to 
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one  for  life,  and  a  bequeft  of  the  money  it* 

fclf.     A  diftinftion  which  appears  to  have   ^'^^  fupra, 

been  fincc  exploded  in  the  cafes  of  Butterfield  ^*  ^^^*  ^  ^* 

V.    Butterfield  and  of  Daw  v.    Pitt  before    ' 

cited.     And  indeed  from  the  general  tenor  of 

the  cafes  cited  in  the  preceding  pages,  it  may 

be  collected,  that,  with  rcfpcft  to  the  validity 

of  the  limitation  over,  it  is  the  fame  things  . 

whether  the  deviie  of  a  pei-fonal  eftate  be  to 
one  f$r  life  exprcfsly,  and  if  he  die  without 

^JJiie^  remainder  over  (^) ;  or^  to  one  (inde- 
finitely) 

■  — ^j^^.^— ^— — — — .  I  .1.1       ■ 

(49)  It  feems  to  be  fettled,  as  Mr.  Fiame  has  obferv- 

ed  fince  the  cafe  of  Lovt  and  ffyfidham,  beft  reported 

I  JHod.  Rip.  50.  that  the  words  *^  if  he  (hould  die 

without  iflue"  after   a  limitation  to  one  for  life 

ftanding  alone,  unqualified  and  unexplained  by  any 

other  words  or  circumftances,  involve  too  remote 

a  contingency  to  admit  the  limitation  of  a  fubfc« 

quent  remainder  of  perfonal  property ;  for  accept* 

ing  them  in  their  natural  fenfe,  a  remainder  limit* 

cd  ^^  on  failure  of  iflue,''  cannot  take  eSeSt  fo  long 

as  there  is  iffue  in  being  of  the  tenant  for  life,  and 

therefore  muft  wait  a  general  failure  of  iffue  *,  or  if 

taken  in  their  technical  fenfe,  as  they  are  under- 

ftood  as  applied  to  land,  a  devife  of  land  to  ji.  for 

life,  and  if  be  dies  without  iffue  of  his  body,  then  to 

B.  gives  A*  an  eflate  tail.     Thefe  words  therefore, 

taken  cither  way,  denote  the  teftator's  intent  that 
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the  remainder  ihall  not  take  ttltdt  as  long  as  there 
are  any  iflue  in  being  of  the  tenant  for  life* 

Thus  where  one  dire<Eled  her  houfe  and  all  her  ef- 
fects to  be  fold,  and  laid  out  in  the  funds,  fcr  B.  (after 
all  her  legacies  were  paid)  during  his  life,  and  if  he 
had  no  heirs,  to  go  to  his  fifter  IV*  Thequeflion  was, 
,  whether  the   devife  over  to  TK  was  too  remote, 

being  after  a  dying  without  heirs  general  ?  The 
Mafler  of  the  Rolls  held  the  devife  over  to  be  good. 
But  Lord  HardwUkey  Ch.  upon  appeal',  reverfed 
the  decree.  His  Lordfhip  faid,  I  have  lard  it  down 
as  a  principle,  that  in  queilions  of  this  fort,/^/  whoU 
will  mujl  he  taken  together^  and  from  thence  a  judg" 
ment  formed  of  the  tefator^s  intention.  If  I  was  to 
determine  the  limitation  over  to  be  good,  I  (bould 
deftroy  the  principal  intention  of  the  tefiatrix,  which 
was  that  B»  and  his  iflue  f&ould  take  before  JV. 
I  cannot  imply  a  gift  to  the  iflue  as  purchafers, 
which  is  not  the  cafe  here.  The  word  ^'  heirs" 
mud  mean  heirs  of  the  body,  and  the  tedatrix  cer- 
tainly intended  not  only  that  B,  but  alfo  his  iflue 
fhould  take  preferable  to  IK  and  that  can  only  be 
by  tranfmifTibility ;  for  they  cannot  take  as  pur- 
•  chafers.     It   is   the  fame  as  if  given  to  B.  for  life, 

and  to  the  heirs  of  his  body,  and  if  no  fuch  heirs 
then  over,  the  failure  of  heirs  is  not  confined  to  a 
'    pariicuUr  time,  but  is  general.     Boden  verf.  IVotfon^ 
Amh.Rep.  398.  478, 

However  it  feems  to  me,  that  fince  executory 
difpofuions  of  perfonal  property  have  been  better  unr 
^efflood  and  received  into  favor,  the  whole  will  mu(t 
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JO  thofe  cafes,  where  the  intail  takes  efftcl  by  im- 
plication ^  as  Lord  Hardwich  obferves  in  the  cafe 
laft  ftated,  be  taken  together,  and  th^t  conftruc- 
tion  favored  which  will  eiFedluate  the  general 
inUntton. 

Thus  in  the  cafe  of  Smith  verf.  Clever^  referred  to 

Jiipra  360.  362.  372.  where  A,  after  giving  feveral 

IctiJcies  devifcd   "  that  the  reft  and  refiduc  of  her 

eftace  uiibtqueathed,  (houid  be   put  forth  i9  intereft 

l)j  her  executors,  and   that  one  half  of  the  intereji 

Ihoukl  be  paid  totheteilacor'sfifleri/.  during herlife, 

and  the  ot^er  half  of  the  ;>///r^^  unto  her  daughter 

C  and  (he  to  have  one  half  of  the  tefiator's  houfe- 

hold  goods,  and  after  her  mother's  deceafe  to  have 

all    the  inte^eJl  during   her  life ;  and  the  teftator's 

will  was,  that  if  the  faid    B.  died  without  ijfue  •fher 

hody^   the  principal  of  the  refidue  fhould  he  divided     - 

equally  between  D,  zn^,  E^  and  fuch  children  as 

were,  or  fhould  be  born  of  their  bodies  then  living** 

The  queflion  was,  as  to  the  validity  of  the  bequeft 

to  D.  and  E.     And  the  Mafter  of  the  Rolls,  it  i€ 

true,  as  mentioned  in  the  context,  took:  the  diRiDc- 

tioD  be  ween  adevifebf  the  monty  itfeif^  and  of  the 

intereft  of  it.     And  as  to  the  objection  that  had 

been  made,  that  the  intereft  having  been  given  to 

A.  for  life,  and  if  fiie  died  with(  ut  iflue,  then  the 

remainder  over,  i^c.  implied  an  eftate  tail  both  in 

principal  and  intereji^  he  faid  an  implication  could  not 

be  againft  the  plain  intent  of  the  party  exptejfed  >n  his 

will.     And  in  this  cafe  the  teflatrix  had  carefully  dif 

tinguijbed  between  principal  and   intereft.     And  he 

S  4  mentioned 


2^4  .         .0/  Executory  Efiates 

mentioned  the  rule  taken  in  Matthew  Afannin^t 
cafe,  that  the  intention  of.  the  teftator  in  his  will 
ought  to  be  obferved,  as  far  as  might  coniift  with 
the  rules  of  lavir. 

So  that  in  the  cafe  laft  dated,  the  Mafter  of  the 
Rolls  confidered  the  circumftance  of  the  intereft 
alone  being  devifed  for  life,  and  the  fubfequent  be- 
qucft  being  of  the  meney  itfilfz%  diftinguiflied  from 
the  intertft  of  the  money,  material  only  as  furni(hiiig 
ividenci  of  the  teftator's  intention. 

And  in  the  cafe  of  Stratton  and  Paim^  %  Fin.  Air, 
455*  /''•fi.  alfo  cited  PitzgihborCs  Rep.  321.  where 
A.  feifed  of  a  real  eftate  and  poffcflcd  of  a  confidera- 
blc  pcrfonal  eftate,  gave  to  his  fiftcr  A.  20/.  a  jcar 
to  be  paid  her  during  her  life,  out  of  the  revenues 
ofhisedate.     And  as  concerning  all  the  reft  of 
his  cftatc,  both  real  and  perfonal,  he  gave  one  mo- 
icty  thereof  to  his  fifter  B.  for  herlife,  and,  after  her 
deceafe  to  the  heirs  of  her  body  lawfully  begotten 
equally  among  them  allfons  and  daughters  alike.     And 
the  other  moiety  or  equal  half  of  his  eftate,  real  and 
pcrfonal,  he  gave  and  bequeathed  the  fame  to  his 
filler  C.  and  to  the  heirs  of  hei^body  lawfully  be- 
gotten or  to  be  begotten,  and  for  want  of  fuch  if. 
fue,  or  heirs  of  her  body,  as  aforefaid,  he  gave  and 
bequeathed  the  fame  to  the  children  of  bis  fiftcr  B. 
equally  among  them,  and  to  their  heirs  and  affigns 
for  ever,  immediately  after  the  deceafe  of  his  faid 
fifter  B.  and  not  before.     The  limitation  ever  of 
C's  moiety  to  the  children  of  B.  was  held  void,  but 
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the  limitation  of  B.*s  moiety  was  held  good; 
though  it  was  faid,  there  was  no  other  diiFerence 
than  that  in  the  latter,  the  devife  was  to  the  fifter 
exprefsly  for  life. 

This  cafe  is  reported  3  Br9*  Ca.  in  Pari.  257. 
and  the  oniy  queftton  feems  to  have  been  as  to  C's 
moiety,  which  flie  claimed  abfolut^ly,  and  was 
decreed  to  her.  But  there  appears  a  material  cir- 
Cumftance  befides  that  of  B,*s  moiety  being  limited 
to  her  for  life  only,  to  diftinguiih  the  cafes  of  the 
tffro  fitters,  namely,  the  limitation  to  the  heirs  of 
•  the  body  of  B.  being  <*  equally  among  tbtm  allyjom 
and  daughtin  alih"  and  which  circumftance  is  omit- 
ed  in  the  ftatement  of  this  cafe  in  Fitzgit.  and  in 
Vintr^s  Ahr.  and  which  was  irreconcileable  with  an 
intent  that  B.  fhould  take  an  eftate  tail. 

And  the  cafe  of  Knight  verf.  EUis^  ftated  flipra. 
174.  note  {a),  feems  to  favor  the  principle,  that 
wherever  the  queftion  arifes  in  a  cafe,  where  an 
eftate  is  to  be  enlarged,  or  not,  by  words  of  im« 
plication,  the  intention  is  to  be  refpeAed. 

And  JJhhurft,  Juft.  i-Durnf.  tsf  EaJVs  Rep.  596. 

delivered  his  opinion  in  favor  of  this  principle,  for 

he  fays  **  where  there  is  no  expnfs  legal  limitationy* 

the  Court  will  confider  the  intention  of  the  tef« 

tator. 

And  where  one  gave  to  his  dear  wife  all  his 
perfonal  e&ate,  with  this  condition,  to  give  to  his 
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three  fifters,  five  pounds  yearly,  for  their  lives,  or  the 
life  of  the  longer  Hver  of  them  ;  prefently  after  her 
deceafe  the  fame  he  gave  to  his  daughter  Mary^  with 
the  fame  obligations  to  his   fillers ;  and  tben^   a'fter 
his  daughter's  deceafe,  to  the  fruit  of  her  body,  but 
for  want  of  fuch  iflue  or  fruit,  to  his  brothers  or 
fifters  thtn  livings  and  after  themy  to  their  chitoren, 
and  the  children  of  his  brother ;  the  quedion  was, 
whether  the  fubfequent  limitations,  after  w^nt  of 
iflue  of  the  faid  daughter's  body,  or  any,  and  which 
of  them  (the  wife  and  daughter  being  dead  without 
iflue)  were  good.     And  on  a  cafe  before  the  Chan- 
cellor,  Lord   Raymond^    Ch.  J.  Pagiy  RtynoUs  and  , 
Probyn^  Juftices,  were  of  opinion,   that   the  wife, 
being  dead  and  the  daughter  being  dead,  without 
iiTue  living  at  her  death,  the  fubfequent  limitations 
were  good.     And  the  Lord  Chancellor  decree^  ac* 
cordingly.     Brooks  verf.  Taylor^  Mofelef^Rep,  i88. 
2  Eq^  Ca.  Abr.  367.  pL  \2,    8  Vin,  Abr.  313.  pL  33. 
Jlndrew*s  Rep.  i  %.     Blere   it   is  obfervable  that  the 
^evife  over   was  to  the  brother  or  filler  thin  livings 
9nd  confequemly  an  indefinite  failure  of  iffue  of  the 
daughter  could  not  be  meant. 

The  cafe  of  Sheppard  and  Lejfmgham^  Amb.  Rep* 
122.  is  alfo  a  firong  cafe  to  (hew,  that  the  con* 
flruftion  ought  to  be  made  to  anfwer  the  intention, 
wherever  the  intention  does  not  aim  atreftrainin^  the 
alienation  of  property,  longer  than  is  admii&ble  by 
law  in  the  ordinary  courfe  of  enjoyment  of  it. 

There  one  having  two  children,  A,  by  her  firft 
bufband,  and  B.  by  her  fccond  hufband,  devifed 
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1500/.    Bank   ilock^  in  truil,   as  to  one    moiety 
thereof  to  the  uFe  of  A>  for  life,  remainder  to  fuch 
child  or  children   of  A.   as  (hould  be  living  at  his 
death,  and    if  he  {h  uld  not  leave  any  child,  or  in 
cafe  fuch  children  (hould  die  without  ifluc,  remain- 
der to  B*  for  life,  remainder  to  fuch  child  or  chil- 
dren of  B.  as  (be  (hould  have  at  the  time  of  her 
death  ;  and  in  cafe  the  faid  B.  (hould  leavi  no  i(rue 
of  her   body  living  at  the  time  of  her  death,  or  if 
fuch  child  or  children  as  (he  the  faid  B.  (hould  leave 
at  the  time  of  her  death,  (hould  die  without  Uaving 
any  iffue  of  his,  her  or  their  bodies,  then  to. P.  .  As 
to  the  other  meiety,  (he  appointed  the  intereft  to  be 
paid  to  her  daughter  B*  for  life,  remainder  t*iuch 
child   or  children  as  (he  her  faid  daughter  (hould 
leave  at  her  deceafe,  equally  (hare  and  (hare  alike  ; 
and  in  cafe  her  faid  daughter  (hould  leave  no  fuch 
child  or  children,  oV  all  fuch   child  or  children  a$ 
fhe  (hould  leave  (boufd  die  wihout  iHue,  then  to^« 
for  life,  remainder  to  fuch  child  or  children  of  >/. 
as  fhould  be  living  at  his  death,  equally;  and  \n 
cafe  A.  (hould  leave  no  child  or  children,  or  if  all  the 
children  of  A.  Jbould  die  without  iffue^  then  toF, 

B.  had  a  fon  born  at  the  time  of  making  the 
will.  A.  died  and  then  B.  died.  And  jB.'s  foa 
claimed  the  (lock  as  reprefentative  of  B. 

And  the  queftion  was  as  to  the  validity  of  the 
lad  limitation.  And  Lord  Hardwicke  in  delivering 
the  opinion  of  the  court  (which  1  (hall  (late  at  large, 
for  the  fake  of  the  principles  laid  down  by  him,) 
coofidcred,  firft  the  intention  of  the  teftatrix,  Se- 

condly 
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It  feems  to  me  that  on  the  laft  cafe  the  maxim 
mfcttur  a focils  applied  and  took  the  latter  limitation 
out  of  the  rule. 

The  cafe  of  Butierfield  and  Butterfield^  fupra  J4j. 
is  clearly  didinguifhable  from  cafes,  where  the  in* 
iersji  of  a  perfonal  fund  is  Jirjl  given  for  life,  and 
afterwards  the  principal  is  given  over,  for  in  this 
cafe  the  limitation  is  intire,  vl%.  100 L  to  be  put 
out  on  fecurity  for  the  teilator's  fon,  that  be  may  have 
the  inter  efi  of  it  for  his  life^  and  for  the  lawful  heirs 
of  his  hodyy  v^hich  is,  a  gift  of  the  intereft  to  the  fon 
and  the  lawful  heirs  of  his  body,  and  amounts  to  an 
exprefs  intail. 

And  in  the  cafe  of  Clare  verf.  Clare^  Rzicdpage 
373,  the  tedator  exprefsly  alludes  to  an  indefinite 
failure  of  ifTue,  the  limitation  over  being  to  take 
place  when  the  ifTue  male  of  his  fon  (hall  happen  to 
be  extinSi. 

And  the  cafe  of  Daw  verf.  P/V/,  and  tVefltrnfupra 
347,  feems  ^o  me  to  be  clearly  diftinguifhable  from 
cafes  where  the  bequefl  is>confined  to  perfonal  eftate 
only  ;  for  in  the  cafe  of  Daw  and  Pitt^  the  teftator 
clearly  intended  that  his  real  and  perfonal  cftates 
Ihould  go  together  J  et  vide  Richards  v.  Lady  Berga^ 
veany^  fupra  2(>2i  noik  (a).  And  if  it  flood  upon 
the  ground  that  there  was  no  diflintStion  between  a 
limitation  of  the  intereft  for  life  and  the  principal 
abfolutely,  and  a  limitation  of  the  principal  for  life 
remainder  over  as  in  that  cafe,  it  is  over-ruled  by  the 
cafe  of  Knight  v.  Ellis,  fuied  fupra  176.  note  {a). 

And 
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And  if  we  refle£l  that  in  cafes  like  Dau;verf.  P/7/, 
where  a  particular  eftate  is  firil  given,  and  a  fubfe^ 
quent  remainder  to  the  heirs  of  the  body  of  tenant  for 
life,  the  union  of  the  particular  eflate  for  life  with 
the   remainder,  and  confequent  enlargement  of  the 
former  ellate,  in  the  difpofuion  of  freehold  eftates, 
IS  not    a  ConftruAion   founded  upon  any  implication^ 
that  the  teftator  intended  fuch  union,  but  the  tflc€t 
of  a  general  rule  of  law,  eflablifhed  on  feudal  prin- 
ciples, which  are  properly  applicable  to  real  efUtes  on- 
ly, and  even  in  refpedt  of  fuch  eftates  fubjedl  to  criti- 
cifmsand  qualifications  where  its  application  is  called 
for  in  devifes,  there  feems  to*be  no  reafon  for  adher- 
ing rcry  ftridtly  to  the  fame  rule,  in  the  conftru6lion 
of  limitations  of  perfonaledates,  unit  fs  id  cafes  where 
from  the  uniform  current  of  precedents,  courts  are 
bound    up,  under  the  confideration,  that,  deviating 
from  What  has  been  the  courfe  for  a  long  fcrieis   of 
time  and  ages,  though  not  perhaps  originally  founded 
on  truth,   may  be  produftive  of  greater   injury   to 
fociety,  from  the  incertainty  it  introduces,  than  pur- 
fuing  the    ancient  courfe,  though   originally  begun 
on  fallacious  grounds.   But  if  the  precedents  be  not 
the  fame  cafes  with  that  in  qucition,  and  the  prin<» 
ciples  upon    which  they  were  determined,  are  not 
fully  applicable,   courts  may   take  a  greater  liberty 
anu  Uti.ude,  and  through  the   aid  of  criticifms  and 
minute  diflinftions,  difengage  themfelves  from  the 
trammels  impofed  by   fuch   Jeterminations.     And 
if  wc   obfcrvc  the  temper  of  courts  of  law,   and 
equity  at  the  prcfent  day,  when  the  mod  operative 
words,  arc  tranipofed,  inferied  and  rejedled  to  give 

cfFea 


aya  Of  Extcutory  Efiate: 

tSeOt  to  the  general  intention  of  a  tei&tor,  there  id 
great  reafon  to  thinks  tbat  in  cafes  of  the  nature  of 
that  now  under  difcuffion,  the  fane  liberality  will 
induce  them  to  pay  great  attention  to  any  circum* 
'  ftance  which  may  furnifh  a  ground  for  diflioguiihing 
cafes  of  this  nature,  in  which  we  may  take  it  almoft 
as  an  univerfal  propofition»  that  the  teftator»  means 
to  give  the  firft  taker  an  intereft  for  life  only. 

The  cafe  of  £;r// verf.  Wallacij  2  Vi%.  x  i8.  appears 
to  me  a  ftrong  cafe  in  Support  of  the  principle, 
that  courts  will  always  incline  to  favor  fuch  a  coa- 
ilru£lion,  as  will  fupport  the  limitation  over,  if  it 
can  be  done,  and  will  lay  hold  of  any  opportunity  of 
referring  fuch  words  to  a  want  of  ifliie  at  the  time 
of  the  death,  even  in  the  cafe  of  a  deed. 

In  that  cafe  a  leafehold  eftate  was  fettled  in  truft, 
to  permit  the  hufband  to  receive  the  rents  and  pro- 
fits for  life,  afterwards  to  permit  the  wife  to  enjoy 
it  during  her  life,  after  the  dtceafe  of  the  furvivor  of 
them,  then  that  the  truftees,  i^c.  {hould  affign  the 
faid  eftate  to  the  eldeft  fon  of  the  tenant  for  life, 
as  (hould  be  by  him  begotten  on  the  body  of  his 
then  wife,  and  for  want  of  fuch  ijjue^  of  fuch  fon^  in 
truft  to  aflign  the  fame  to  and  among  all  and  every 
the  daughter  and  daughters,  equally  fhare  and  (bare 
alike :  if  there  (hould  happen  to  be  no  ifTue-male 
or  female  of  their  two  bodies,  then  to  the  ufe  of  B. 
his  heirs,  executors  and  adminiftrators.  The  iobe- 
ritance  of  a  fmall  copyhold  eftate,  was  alfo  compriAd 
herein,   and  the  fon  dying  under  twenty-one  and 

without 
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tirithout  iflue$  the  queftion  «rta  whether  the  re« 
mainder  over  io  the  daaghteri  was  valid  i    It  was 
contended  that  if  tt  bad  been  a  real  eftate^  the  foh 
would  have  taken  an  eftate-tail^  and  that,  a  limita- 
tion, which  in  real  eftates  Would  carry  an  eftate-tail, 
would  in  a  term  for  ^ears  carry  the  i<rhoIe  tertb,  and 
that  therefore,  the  limitation  over  to  the  daughters^ 
was  void,  in  law,  as  tending  to  a  perpetuity.    Sid 
per  curiam^    It  was  not  to  be  difputed,  that  a  re- 
,  mainder  over,  on  a  general  dying  withont  iflue,  wa^ 
too  remote,  and  could  not  be  fupported;  but  if  it 
could  be  confidered  as  a  dying  without  iflue  living 
at  the  fon*s  death,  the  remainder  to  the  daughter^ 
would  be  good.     Some  word  mail  hate  been  o^ 
mitted  in  the  engrofsment,  as  would  ap^ea^  from  thd 
reading   the  claufe.     The  firft  words  ^^fucb  tffuf* 
if  they  had  ftood  alone  might  naturally  have  referred 
to  the  eldeft  fon,  but  the  fubfequent  words  fhewed 
that  was  impoflible.     The  omiflion  was  unfortu- 
nately in  the  material  part  of  the  deed  i  but  whatever 
conjecture  might  be  made  how  this  happened,  and 
however  by  the  infertion  of  fome  words  it  might  be' 
made  confident,  the  court  could  not  go  out  of  the 
deed  itfelf,  but  mud  take  it  as  it  now  appeared,  and 
put  the  beftlegal  conftruSion  it  could  upon  itj  and  if 
itwas  capable  of  fuch  aconftru£lion  as  would  anfwet 
the  ehd,  and  not  run  into  tbt  dangn  of  a  pirpttuity^ 
(which  the  law  endeavoured   to  avoid)  that  furely 
was   the  conftrudion   the  court  ougK  to  follow. 
The  court  was  of  opinion  that  might  Ve  done  in  the 
prefent  cafe.     If  in  every  event  the  truft  of  the 
term  expired  within  lives  in  being,  it  came  within 
Vol.  II.  T  the 
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cbe  compafs  allowed  by  law  for  its  Cifpenfion,  and 
the  point  of  time  was  tbe  death  of  the  furvivor  of  the 
father  and  mother,  who  were  iirft  provided  for  ;  on 
whofc  deceafe  ^  the  truilees  were  to  affign  to  the 
eldeft  foR,  if  then  fuch  in  being,  and  to  affign  the 
whole  term  to  him,  not  for  life  only,  which  migbc 
'be  liable  to  objedion.  Then  the  words  **  for  want 
of  fuch  iiTue.  of  fuch  foa"  would  prevent  its  going 
over  to  fuch  daughters  on  there  having  been  a  Ton, 
who  died  before  leaving  iffue.  If  there  was  no  fon 
and  no  ifTue,  the  truftees  were  then  only,  to  affign 
to  the  daughters,  unfettered  and  as  an  abfulute 
intereft.  The  words  related  to  the  fame  time 
throughout,  the  death  of  the  furvivor  of  the  fa- 
ther and  mother.  In  the  prefent  cafe,  from  the 
omiffion,  the  words  <^  fuch  ifTue  of  fuch  fon"  had  no 
antecedent,  to  which  they  could  be  r^erred  :  then 
why  ibould  the  court  conftrue  that  limitation  over 
to  depend  on  a  general  dying  without  ifTue  at  any 
time,  when  the  deed  did  not  fay  fo,  and  this  in  order 
to  dtfeat  the  ifTue  of  the  marriage,  intended  to  be 
provided  for  ?  indeed  where  the  words  were  In  ge* 
neral  dying  without  ifTue,  in  conformity  with  the 
legal  interpretation,  a  dying  without  ifTue  of  the 
firfl  tenant  in  tail,  mufl  be  underflood,  9nd  no  in- 
tent of  the  party  could  be  regarded,  which  was  not 
confident  with  the  rules  of  law.  If  therefore  tbe 
words  had  been  plain,  as  in  Mifs  Do^mtr^s  cafe,  the 
court  could  not  depart  from  them,  but  as  they 
were  not  plain,  and  to  conftrue  it,  that  if  at  the 
death  of  the  father  and  mother  ihere  was  no  fon, 
was  more  natural  than  to  condrue  it  a  failure  of 
ifTue  one  hundred  years  after,  that  ought  to  prevail. 

finitely) 
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finitely)  and  if  he  die  without  ijfue^  remainder 
over.     Thus  in  the  cafe  of  Love  v.  Windham^    Sapra,p.34t. 
•the  dcvife  was  to  one  for  Iffe  exprefslyy  and  if 
he  die  without  iffuei  remainder  over ;  and 
yet  the  remainder  was  held  void* 

So  in  a  cafe  where  a  teftator  devifed  a  term   ^'*''®  ^• 

•  •  CJarc 

to  truftecs  in  trufts  for  his  fon  9".  for  fo  many    Caf.  Temp. 

years  of  the  term  as  be  Jhould  live,  and  after   '^^^^  **• 

his  dcceafe,  in  truft  for  the  iflTuc-male  of  T'- 

lawfully  begotten,  for  fo  many  years  of  the 

unexpired   term  as  fuch  iffuc  male  Qiould 

live,  and  when  the  iflue-male  of  his  faid  fon 

ihould  happen  to  be  cxtinft,  then  in  truft  for     (  ^74  ) 

bis  fecond  fon  IV.  for  life^  remainder  over, 

i^c.  and  made  ST.  fole  executor  and  rcfiduary 

legatee  i  3*.  died  without  iflue-malcj  though 

Lord  "Talhot  held  in  this  cafe  that  the  fubfc- 

quent  limitation  to  the  iflue  did  not  enlarge 

tht  exprefs  eftate  for  life  given  to  the  firft 

dcvifeci  yet  he  alfo  held  that  the  remainder 

over     upon   the    cxtin&ion    of    iflue-male, 

(which  is  equivalent  to  a  dying  without  ijfue^ 

when  taken  as  an  indefinite  failure  of  ifiue) 

was  void ;  and  that  T.  became  intuled  to  it 

by  the  refiduary  bcqueft  to  him  (j). 

-      If 


(a)  So  where  fi.  being  poffcffcd  of  a  term  for  one 
thoufand  years,  in  confideration  of  a  marriage  to  be 

T2  had 
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If  there  h  any  difference  between  a  linntta« 
tion  of  a  term,  fef^.  to  ont  for  life  exprefsly» 
and  if  he  die  without  iflue,  remainder  overi 
aod  a  limitation  to  one  indefinitely^  and  if  he 


had  between  H.B.  his  fon,  and  C.  granted  the 
fame  to  truOees  in  truft,  that  B.  fliould  receive  the 
profits  till  the  marriagCf  and  after  the  marriage  to 
permit  //.  i9.tbe  fon  and  bis  affigns  to  hoM  the  pre* 
mifes,  and  receive  the  profits  for  fo  loog  of  the  faid 
term  as  he  fliould  live  and  no  longer ;  and  after 
his  deceafe  fliould   permit  the  faid  C.  and  her  a(^ 
figns  to  hold  and  enjoy  the  premilles,  and  receive 
the  profits  for  fo  long  of  the  term  as  flie  fliould  live, 
«nd  no  longer ;  and  after  the  deceafe  of  the  fur. 
vivor  of  H.  and  C.  fliould  permit  the  premifes  to  be 
enjoyed  by  the  iflues  of  the  bodies  of  the  faid  H.  and 
C.  between  them  to  be  begotten,  for  and  during  fo 
long  of  the  faid  term  as  fuch  iiTue  (hould  have  a 
being  and  continue  in  nrum  natura^  to  take  and  en- 
joy in  like  manner  is  heirs  in  fpecial  tail  by  cpurfi  of 
defcenU  do  hold  and   enjoy,  and    for    default    of 
fuch  ifl*ae  then  over.    The  Lord  Chancellor,  after 
great  deliberation  was  of  opinion  that  the  limitation 
to  the  ilTue  in  this  cafe  vefted  the  eflate  in  //.  and 
B.  and  not  in  the  ifliie.     BulUfk  v.  Knight^  i  Chan. 
Ca.  265.  ,2  Chan*  Ca.  114.     And  in   the  former 
book  the  Lord  Keeper  decides   this  cafe  upon  the 
principle,  that  an  ufe  to  the  hufband  and  wife,  and 
after  to  their  ifTue,  they  then  having  none,  is  all  one 
as  if  limited  to  them  and  the  heirs  of  their  bodies  | 
and  the  ifTue  take  nothing  ais  purchafers« 

die 
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die  without  ifluCj  remainder  over,  it  might 
be  this;  that  although  in  the  latter  cafe, 
(where  there  are  no  reftridive  circumftancea 
to  confine  rt  to  a  dying  without  iiTue  tbm 
living)  the  whole  vefis  in  the  firft  devifce; 
yec  in  the  former  it  might  perhaps  in  fome 
inftances  at  lead,  be  confidered  as  returning 
to  the  executors  or  perfonal  reprefentatives  of 
the  teftator^  after  the  death  of  tenant  for  life. 

That  in  the  latter  cafe  (where  there  is  no 

fuch  reftridion  as  above  mentioned)  the  whole  suprs,p.4;6. 

veils  in  the  firft  devileror  legatee^  appears  and  vide  2 

from  the  above  cited  cafe  of  Burford  v.  JJi  fiJ^j/eUV. 

and  the  other  cafe  cited  fitrni  Freeman  i  as  Saltern  fupraj 

well   as  from   other  cafes  which  might  be  P-  3^8. 
cited  :  and  pofllbly  the  above  cited  cafe  of     '  ^^^  ' 
Clare  v.  Clare  i  where  Lord  Talhoi  held^  tha( 

the  linnitation  to  the  ilTue  did  not  enlarge  the  Sapra^p.j/s. 
exprefs  eftate  for  life  i  and  confequently  that 

T.  did  not  take  the  whole  term  by  virtue  of  g^j^  ^y^ 

the  limitation,  but  that  the  refidue  of  the  Boden  v. 

term,  after  his  life-intereft,  vefted  in  him  as  AmMog. 

refiduary  legatee  of  his  father,  might  be  re-  478.  etfa- 

(brted  to  as  aflfbrding  an  inftance  of  the  re-  ^^^* 
fidue  intirely  refulting  to  the  executor  in 
the  former  cafe.  * 


*  This  pailage  is  lb  altered  by  Mr.  Ftarm  in  his 
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For  though  it  feems>  that  wherever  a  term 

is  devifed  tp  one  for  a  day,  or  an  hour»  it  is 

held  to  be  a  devife  of  the  whole  term^  if  the 

Vide  1  P.  W.   devife  over  be  void,  and  it  appear  to  be  the 

^^'  iotentionof  the  teftatortodifpofeofthcwholc 

from  his  executors.     Yet,  if  fuch  intention 

does  not  appear,  then  it  has  been  heldt  chat  a 

lioiitation  of  a  term  to  one  for  life,  does  not 

yefi  the  whole  fo  absolutely  in  him  as  to  be  at 

his  difpofal,  but   leaves  a  pofTibility,  {viz. 

Vfpon  the  death  of  the  devifee  within  the  term) 

of  reverter  in  the-  executors  of  the  teftator. 

1  Salk  231.     Thus  where  ^  poffeffed  of  a  term  for  99 

Eyres  V.  years,  devifcd  it  to  B.  for  life,  and  then  to  C 

and  vide         for  life,  and  10  on  to  five  others  fucccffivcly 

Pollex.  32.       fQj.  lif^ .  after  the  death  of  all  fcven,  upon  the 

i  376  )       qucftion  who  fhould  have  the  refidue  of  the 

term,  it  was  adjudged  to  revert  to  the  execu« 

tors  of  the  teftator  («). 


[a)  So  In  the  cafe  of  Kimpland  verf.  Courtney^  i 
Freem.  950.  A,  pofleflcd  of  lands  for  a  term  of  one 
thoufand  years,  devifed  the  faid  lands  to  B.  for  fifty 
years,  if  file  (hould  fo  long  live,  and  after  the  de- 
ceafe  of  B,  devifed  the  fame  to  C.  It  was  held  that 
B.  took  no  eftate  for  life  by  implication^  but  in  cafe 
he  had  over-lived  the  50  years,  then  thecxecAtor  of 
the  dcyifor  (bouid  have  held  it  during  the  life  of  B. 

IJpon 


mmw 


limited  upon  a  Failure  of  Heirs  or  IJftte. 


V9 


Upon  the  diftinftion  between  a  dying  with- 
out iffbe  generallv,  and  a  failure  of  iffue  con- 
fined to  the  piriod  of  a  life  in  being;  itfeenns 
to  follow,  that  though  an  executory  devife  in 
tail  or  i n  fee  to  one  im  ejfe  after  a  dy i ng  without 
ijfue,  is  void;  yet  an  executory  Atv\(t  for  life 
to  one  in  ejfe^  to  take  place  after  a  dying  with- 
out ijfue^  may  be  good  j  becaufe  in  the  latter 
cafe,  the  future  limitation  being  only  for  life   Vide  Lydcv, 
of  one  in  ejfe,   it  tnuft  neceffarily  take  place    ,  £,o'nf.  & 
during  cha*^  life,  or  not  at  all ;  and  therefore    Eatt  Rep. 
the  failure- of  iffue,  in  that  cafe,  is  confined    i>9** 
to  the  compafs  of  a  life  in  being. 

Upon  this  principle  it  appears  that  the  re-    Oakca  v. 
folution  in  the  cafe  of  Oakes  v,  Chalfont,  may    J^^JJ^J^^^^^^^ 
be  accounted  for  and  mainraincd  5  where  a 
term  was  limited  in  fruft  for  one  for  life,  then 
foi  his  wife  for  life,  then  for  E.  for  life,  then 
for  his  children  for  their  lives,  and  for  want  of 
fuch  ijjue^  ro  7.  for  life,  then  to  his  children 
for  their  lives,  and  for  want  of  fuch  iffue,  then 
to  5.  C.  for  life,  with  other  limitations  over. 
The  firft   devifec  and  his  wife  died,  and  B. 
and  7.  died  without  iffue  ;  and  upon  the  quef- 
tion,  Whether  the    limi  ation    to  5.  f.  was 
good  ?     It   was  adjudged  that  it  was  good. 
'Here  w:e  obfcrve,   the  limitation  ro  «?.  6.  was 
only  for  life,  fo  that  if  all  the  preceding  trufts 

T4  ^id 
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|did  not  fail  or  expire  in  the  life-time  of  S.  C, 
that  limitation  could  not  take  effeft  s  and 
confequently  it  was  confined  to  the  period 
of  a  life  in  being,  w>.  the  life  of  S,  C,  and 
therefore  did  npt  create  a  perpetuity.- 

*  P- w  «o8.       So  in  another  cafe,  where  A.  tepanf/or  life, 

Kij?gi!'cot.   <l«»n«'e<J  totruftecs  for  99  yejirs,  if  Jbefiould 
tpn.  jb  Ung  /ive,  in  truft  for  herfelf  during  her 

widowhood,  an<^  after  her  marriage,  then  io 
truft  for  C.  her  fecond  fon  and  the  heirs  of  hi$ 
body,  and  if  hedicd  witbeut  ijite,  then  in  tnift 
for  D.  her  next  fon.     Upon  the  qucftion, 
whether  the  limitation  over  to  J),  was  good? 
It  was  faid,  that  the  only  objcAion  tq  limit- 
ing a  term  to  one  and  the  heirs  of  his  body, 
and  then  oyer  in  default  of  iflue,   was,  ,ber 
caufe  it  would  make  a  perpetuity  -,  but  here 
the  whole  term  bciijg  to  determine  on  A.'s 
death,  there  couJd  be  no  perpetuity ;  nor,  in- 
deed, could  there,  for  the  fubfequpnt  limita- 
tion could  not  pofliblv  take  effeft,  unlefs  it 
was  In  the  life- time  of  i^.     The  cpurt,  it  ap- 
pears, gave  no  opinion  on  this  point  j  but  the 
reporter  (with  good  rcafon,  as  it  feems)  adds 
*'ideoqu^e,  though  it  feems  rather  to  be  » 
f'good  limitation  of  the  truft,  and  within  the 
' '  f??f?n  of  the  Duke  of  Norfolk'^  cafe  and 

*•  th« 
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^'  the  feveral  other  fubfequent  refolution^      (  37!  ) 
^*  grounded  thereupon.^'  {a) 

And  upon  the  fame  principle  Lord  f&r^-  VidejAtk. 
tc;/V/(^obferved,  that  if  a  man  limits  a  fum  of  449* 
money^  on  failure  of  iflue  of  the  bodies  of 
hufband  and  wife,  to  any  other  perfon  in  tail, 
it  would  be  void  as  an  executory  devife;  be- 
ing  too  remote  as  depending  upon  a  dying 
without  iflfue  generally  i  but  where  the  limita* 
tion  over  x^for  life^  there  it  is  a  reafonable 
conilruflion  to  confine  it  to  a  failure  of  iffue 
during  a  life  in  being;  which  had  been  held 
in  the  cafe^  of  e^cecutpry  devifes  to  be  good, 

if 


{a)  One  devifed  Zoodl.  to  truftees,  upon  truft 
that  rhey  (hould  difpofe  thereof  in  the  purchafe 
of  lands  of  inheritance  in  fee  fimple  to  be  fettled 
to  the  ufe  of  her  grandfon  M,  and  the  heirs  of  his 
body,  and  for  default  of  fuch  iflue  direfied  the  truf- 
tees  to  convey  the  fam6  to  the  Drapers'  Company, 
upon  trud,  that  thev  (hould  within  three  months  af- 
ter the  eftate  (hould  be  conveyed  to  them,  by  mort« 
gage  or  fale  of  fome  part  thereof,  raife  and  pay  to 
L,  the  teftator's  nephew  3090/*  which  fhe  be* 
flueathed  to  him  on  th  dsath  of  her  granafon  without 
ijfue.  It  was  held  that  the  devlfe  to  L.  was  not  up« 
on  too  remote  a  contingency,  j/ttormy  General 
ycrf.  Milner^  3  jttL  Rep.  1 12. 

The 
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}f  it  falls  within  the  compafs  of  cvcrfo  many 
lives  in  being  at  the  fame  time  (a). 


The  above  bequefl:  feems  to  me  to  have  been  Ca- 
pable of  being  fupported  upon  two  grounds;  (irft  that 
the  devife  to  L.  depenc^ed  upoti  an  eftate*tail  which 
might  have  been  barred,  together  wild  the  remain-^ 
der  over  on  which  the  legacy  was  charged;  iecondlj 
on  the  ground  that  being  to  he  paid  out  rf  a  rtai  efiate^ 
it  would  fink  into  the  inheritance  on  the  death  of 
the  legatee  before  it  became  payable  in  favcMir  of 
the  hcir-at-laW)  and  therefore  muft  take  efie&  within 
a  life  in  being,  or  not  at  all.' 

(i?)' There  is  another  feries   of  cafes  which  falls 
•properly  under  the  prefent  head  of  inquiry,  viz,  Dc- 
vifescf  real  eflates  after  payment  of  debts. 

There  are  fevcral  cifFcrent  ways  of  giving  real 
eftates,  fubjed  to  debts,  but  ihc>  lecm  to  me  to  be 
cap<jble  of  being  divided  into  two  clafles,  namely 
thofe  which  may  exhauft  the  inheritance,  and  thofc  in 
)vhich  the  provihon  for  payment  of  debts,  operates 
merely  in  the  nature  of  a  chattel  intcreft,  and  ia 
which  the  inheritance  devolves  on  the  heir  or  devifee 
fubjedl  to  fuch  chattel  intereft.  The  former  clafs 
includes  all  thofe  cafes  in  which  the  firtt  devife  is 
•to  truftees  aud  their  heirs,  in  truft  to  fel,  or  to  truf- 
tees  txprefsly  in  truft  to  fell ;  the  latter  clafs  com- 
prehends cafes  where  lands  are  devifed  to  perfons 
for  payment  of  debts,  and  no  words  of  limitation  are 
finnexcd  to  (he  devife,  nor  any  exprefs  truft  to  fell 

which 
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which  in  effed  is  equal  to  the  annexation  of  words 
oflimitation  to  the  devife,  as  a  truft  to  fell  nccefTarily 
imports  that  a  fee  fimple  is  intended  to  be  given,  and 
accordingly  carries  that  eftate. 

The  cafe  of  Robinfon  and  Comyns^  Ca,  Ttrnp,  Talbot 
164-  in  which  the  teftator  devifed  all  bis  lands  to  C. 
and  bis  heirs,  to  the  ufe  of  him  and  his  heirs,  in  truft 
for  payment  of  his  debts,  and  afterwards  in  truft  for 
his  grandaughter  ^.  and  tbe  heirs  of  her  body,  re- 
mainder over,  is  an  inftance  of  the  firft  fort. 

The  cafe  of  Bagjhaw  and  Spencer^  ftated  by  Mr. 
Fearnei  vol.  i.  82,84.  furniflies  alfo  another  in- 
ftance of  this  fort. 

The  cafe  of  Popham  and  Bampfield^  as  ftated, 
I  Vern,  79.  f^IIs  under  the  latter  clafs  of  cafes 
to  which  we  have  above  alluded.  In  that 
cafe  /?.  devifed  lands  to.  B.  and  others,  for  the 
payment  of  his  debts  and  after  his  debts  paid 
then  in  truft  for  the  ufe  and  benefit  of  P.  and  his 
heirs  male. 

There  feemsto  be  a  material  difference  in  the  ope- 
ration of  thefe  modes  of  providing  for  payment 
of  debts  as  to  their  operation  on  tbe  eftates  limited  to 
takeeffe<^,afterthedebtsdifcharged;forin  cafes  where 
the  difpofition  is  to  truftees  and  their  heirs,  or  where 
there  is  an  exprefs  truft  to  fell,  the  charge  primi 
fade  abforbing  the  whole  fee,  tbe  limitation  over, 
after  payment  of  debts  cannot  take  effed  by  way  of 

remainder, 
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remainder,  but  tnuft  operate,  either  as  an  eaoeai* 
tory  devife^or  as  a  truft  in  equity.  But  in  cafes  where 
there  are  no  words  of  limitation  annexed  to  the 
eftate  of  the  trulleesi  or  exprefs  truft  to  (ell,  then 
the  eftate  of  the  truftees  involves  only  a  chattel 
intereft,  and  the  fubfequent  limitations  take  eSefi  4s 
remainders  limited  thereupon. 

Thus  in  the  before  mentioned  cafe  of  Popham  and 
BampfidJy  which  arofe  on  a  bill  exhibited  in  equity 
by  B,  for  carrying  into  effe£l  the  purpofes  of  the  will, 
it  was  objeded  that  the  plaintiff  B.  had  no  title  to 
fue  in  equity,  for  that  there  was  no  truft  %  but  if  be 
was  to  talce  any  thing  by  the  will,  the  eftate  was  ex* 
ecuted  to  him  at  law  already  by  tbtftatuie  9fufn^  the 
words  being,  \n  truft  for  the  ufe  and  benefit  of  ^. 
and  therefore  hCvmight  fee)c  his  remedy  at  law;  and 
this  was  admitted  by  the  court^  though  the  fuic 
was  retained  on  the  ground  that  8.  was  Entitled  to 
have  an  account  of  the  eftate  and  a  difcovery  what 
debts  were  paid^  in  order  to  be  let  into  the  eftate. 
.  But  for  the  reafon  before  mentioned  the  legal  eftate 
could  not  have  been  executed  in  B.  if  the  provifioa 
«  for  payment  of  debts  had  involved  any  larger  intereft 

than  9  chattel. 

And  in  CordaFs  cafe,  Cr$.  jE/iz.  3 15.  one  point 
refolved  was,  that  where  a  devife  was  to  two  per- 
fons,  of  Unds,  to  hold  for  payment  of  the  legacies  in 
a  will,  and  the  debts  of  the  teftator,  and  afterwards 
to  £•  D.  bis  brother  for  life,  Kmainder  to  his 
l^rft  fon  in  tail,  and  fo  to  the  fecond,  the  remainder 
\(f  t))e  heirs  of  the  body  of  E.  D.  that  this  was  no 

freeh<^4 
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freehold  in  the  two  perfons,  bat  only  a  term  for 
ycarSy  although  it  could  not  be  faid  for  any  cer- 
tain number  of  years,  for  the  profi:s  were  not  Cer- 
tain, nor  the  debcs  \  yet  it  was  a  chattel  and  quaft  a 
term,  as  a  devife  during  the  minority  of  J.  S  or 
land  extended  for  debts,  and  this  was  in  favor  of 
wills,  but  otherwife  it  was  of  fucb  a  limitation  in  a  y 
deed,  for  there  it  was  a  fruhM  condithnal.  Fid,  > 
8  Co*  96*  Matming*%  cafe. 

Again  in  the  cafe  of  Cartgr  and  Barnardjft^n  ^, 
a  Br9.  PafL  Ca*^i.  anno  1717.  ftatcd  fupra  v§l  i* 
278*  281.  the  teftator  devifed  that  in  cafe  his  per* 
ibnal  eftate  and  his  eftate  in  C.  and  B»  (which  were 
devifed  to  his  executors  to  be  by  them  fold,  and  the 
monies  arifing^  from  fuch  fale,  difpofed  of  in  the 
payment  of  his  debts  and  legacies)  ihould  not  be 
fuAcient  to  pay  his  debcs  and  legacies  (as  in  hSt 
they  were  not)  then  he  gave  his  executors  full  power 
to  receive  the  mefne  profits  of  his  whole  eftate  lying 
in  P,  and  Jf.  or  elfe where  in  England^  that  the 
rents  or  profits  toarife  thereby  (houldbe  employed' 
in  difcharging  the  remainder  of  his  debts,  and  de- 
vifed his  manor  of  P.  and  f/^.  to  his  uncle  £.  A. 
for  life,  and  in  cafe  his  uncle  ihould  leave  iflue 
male  then  to  fuch  iflue  male  and  his  heirs  for  ever, 
and  after  the  death  of  his  uncle  JS.  ^.  in  cafe  he 
ihould  leave  no  iflue  male,  and  after  debts  and  le- 
gacies paid,  he  devifed  one  eftate  to  his  nephew 


*  {N.  B,  Same  cafe  by  the  Dame  of  Lodington  and 
Kim^y  3  Lev,  431.  Ttinitj  5  /Tl  (^  Af .  1694.  in  Cvnimen 
fieai.) 
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T.  S.  in  fee,  and  the  other  to  his  nephew  B.  in  fee, 
and  be  declared  that  his  debts  were  among  thofe 
which  were  mentioned  in  the  fchedule  to  his  will  an- 
nexed and  no  more.  After  the  will,  the  tedator  paid 
alt  his  fcheduled  debt,  and  then  mortgaged  his  cftate 
at  P.  for  4000/.  by  a  term  of  one  thoubnd  years^ 
and  in  the  mortgage  deed  he  covenanted  for  the  pay- 
ment of  the  money.  Then  he  made  a  codicil, 
whereby  he  difpofed  of  after- mentioned  lands. 

And  the  judges  were  dire£bed  by  the  HouGe  of 
Lords  to  give  their  opinion  on  feveral  queftions, 
among  which  were  the  following. 

Firft,  Whether  the  will  of  Sir  M.  A.  did  extend 
^         to  include  all  the  debts  of  the  fa  id  Sir  M,  A.  ? 

«  ■ 

To  which  their  opinions  were  delivered,  that  it 

did  extend  to  include  all  his  debts. 

Secondly,  Whether  the  cftate  for  life  waa  vefied 
*  In  E.  A,  befoj^e  aU  debts  were  paid  ? 

And  the  Judges  were  unanimoufly  of  opinion, 
that  the  eftate  for.  life  was  vefted  ItiE.A,  before 
the  debts  paid. 

But  as  we  have  before  obferved,  where  the  provi- 
fion  for  payment  of  debts  is  made'by  way  of  truft 
of  the  inheritance  exprefsly  to  be  fold,  or  where  the 
devife  to  the  truftees  is  followed  by  words  of  limi- 
tation to  their  heirs,  and  fubfcqutnt  limitations 
are  added  after  the  payment  of  debts,  the  limita- 
tion 
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tion  over  cannot  take  eflTed  by  way  of  remainder 
upon  a  chattel  totereft^  but  muft  operate  either  as 
an  executory  devife,  or  as  a  truft  in  equity. 

Accordingly,  in  the  before- mentioned  cafe  of  Bag^ 
/hmw  and  Spencer^  it  was  contended  on  one  fide,  that 
if  T.  could  not  take  by  way  of  remainder^  bccaufe 
the  iimitatlon  to  the  truftees  was  in  fee,  he  might 
by  way  of  executory  devife,  for  though  a  fee  could 
not  be  mounted  upon  an  absolute  fee-fimple,  it 
might  upon  a  determinable  one.  But  Lord  Hard* 
wUke  inclined  to  the  opinion,  that  T.  could  not  take 
the  legal  eftate  by  way  of  executory  devife,  for  that 
it  ieemed  to  be  too  remote;  being  after  all  the 
teftator's  debts  fhould  be  paid,  which  might  in  point 
pf  tinne  exceed  the  compaGs  of  a  life  or  lives  ia 
being. 

*         * 

But  although  fuch  fubfequent  limitations  cannot 
take  efFed  as  executory  devifcs,  or  future  ellateSs 
giving  no  intere^  at  all  to  the  objeds  before  the 
debts  are  adtually  paid,  they  are  fupported  through 
the  medium  of  equity,  as  veiled  equitable  eiUtes 
fabjc<Sl  to  the  debts. 

There  are  a  variety  of  cafes  which  furnifli  au- 
thorities  for  this  propofition ;  but  before  I  ftate 
them,  I  (ball  fubmit  fome  obfervations  upon  the 
grounds  on  wiiich  they  are  to  be  fupported. 

The  complete  ownerfhip  of  latid,  according  to 
our  law,  involves  two  things.     The  efiate  of  the 

land 
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land  tnd  the  right  to  take  the  profits.    The  fonnef 
we  ciU  the  Ugal  eftate^  the  latter  tht  up. 

The  ufi^  before  the  ftatute  of  ufes,  was  a  mere 
triift»  cognisable  only  in  equity.  Since  that  ftatute 
t^tt  hare  been  diftinguiflied  into  tw9  kinds  \  visu 
fuch  as  are  ixauud  by  the  ftatute,  and  fuch  as  are 
iXiCkUry,  The  latter  are  precLfely  analogous  t# 
ufes  before  the  ftatute,  and  remain  mere  trufts  cog- 
nizable only  in  equity.  • 

When  a  legal  eftate  of  land  is  vefted,  and  remains 
in  one  pcrfon  and  his  heirs,  and  the  right  to  take 
the  proiiis  or  ufe  is  in  another  perfon  and  bis  heirs, 
they  have  diftinSl  and  fiparaU  eftates  ;  the  one  the 
Ugal  eftate  in  the  land,  the  other  an  eftate  in  land, 
es  a  trufts  which  is  a  ufe  in  confideration  of  law, 
and  follows  the  perfon  of  cejlui  qm  trufts  being  the 
beneficial  intereft  and' profit.  Both  eftates  are  r^«- 
ikmnt  and  vejl  at  the  fame  moment. 

But  where  a  legal  eftate  is  vefted  in  truft,  it  is  a 
principle  in  equity^  that  fo  much  of  the  truft  as  is  not 
difpofed  of  in  the  conveyance,  remains  in  the  alienor 
as  his  ancient  truft.  This  is  called  a  refulting 
trujl^  And  if  the  difpofition  be  by  will,  fuch  refult- 
ing  truft  in  the  devifor  will,  on  his  death,  devolve  on 
bis  heirs.  Thus  a  conveyance  or  devife  to  truf- 
tees  and  their  heirs  to  pay  debts,  or  to  them  to  fell 
and  pay  debts,  pafT^s  the  whole  eftaie  in  law  to  the 
truftee,  and  pan  only  of  the  truft,  that  is,  the  truft 
to  the  extent  of  the  particular  purpofe  ;  and  the  re- 
ildue  of  the  truft  will  go  in  the  fame  manner  as  the 

purchafe 
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•|>iirobiife  dioney ;  which  is  the  tnift  of  a  real  eftate ; 
according  ,to  which  all  perfons  may  come  iDto  the 
court  and  pray  a  conveyance  of  the  eftate9  which 
canoot  be  oppoTed,  and  thcfe  were  the  grounds  of 
the  determination  in  the  cafe  of  R^per  verC  Rad^ 
f^^ff^%  9  ^d.  16J9  181.  10  Mtd.  23.  viz.  that  the 
furplus  of  the  eflate  fold,  being  real,  whoever  had  a 
right  to  the  trufl  might  have  brought  a  bill  claiming 
it  as  real  eftate^  The  furplus  W9&  held  there  to 
be  real,  as  part  of. the  ancient  truft,  on  this  prin- 
ciple, ^at  the  owners  might  have  come  into  the 
coartj  and  .taken  upon  themfelves  the  payment  of  the 
debts,  and  defued  the  furplus  of  the  eftate  to  be 
conveyed  to  them. 

> 
So  in  the  cafe  of  Barhr  vetC,  Giles  and  Smitb,  SeL 

Cm.  Chan.  17,  where  a  man  devifed  his  eftate  to 

truftees  to  be  fold  for  payment  of  debts  and  Iega-> 

cies,  and  the   refidue  in  truft  to  the  ufe  of  A.  and 

B.  and  the  furvivor  of  them,   his  heirs  and  affigns, 

&c.  .  Lord  King  Ch.  faid,   in  this  court  this  is  to 

be  confidered  as  a  real  eflate ;   and  liis  Lordihip 

conftrued  the  limitations  on  which  the  cafe  arofe 

Accordingly. 

And  the  fame  principle  apples  in  the  cafes  of 
terms  created  by  the  owner  of  the  inheritance  in 
truft  for  particular  purpcfes  ;  lo  much  of  the  truft 
.as  is  undifpoftd  of  refults  to  the  owoer  of  the 
inheritance,  and  conflitutcs  a  part  of  that  in- 
heritance. 

Vol.  II.  •  U  Thus 
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Thus  ir  a  roan  reifed  of  lands  in  fee  of  aneftale 
of  inheritance,  devifes  the  lands  for  a  term  of  years 
for  the  payment  of  debts ;  the  profits  of  the  land 
beyond  the  debts,  and  the  term  itfelf,  after  the  debts 
paid,  1^11  belong  to  the  heir,  and  the  term  will  be 
from  thenceforth,  without  any  declaration  to  that 
csfFed,  attendant  upon  the  inheritance.  The  ground 
of  which  is,  that  although  all  the  legal  efiate  in  tbe 
term  is  partefl  with,  yet  only  part  of  the  truft  is  dif- 
pofed  of;  and  that  not^  only  the  inheritance,  but 
likiwife  all  th€  truft  undijpoftd  $f  [%h%t  is)  the  whole 
truft  of  the  inheritance  and  the  refidue  of  tbe  truft 
of  the  term  defcends  to^  and  is  part  of,  the  old  ufe 
or  truft  in  the  heir. 

And  if  a  perfon  daims  fucfa  equitable  truft  or 
eftate,  (fubjed  to  a  legal  devife  of  the'fee  to  tniftees 
for  payment  of  debts)  under  a  limitation  to  himfelf 
and  the  heirs  of  his  body,  or  to  himfelf  for  life,  and 
to  his  firft  fon,  and  the  heirs  of  his  body,  he  can  in 
the  former  cafe,  by  himfelf.  By  a  fine^  and  in  tbe 
latter  by  joining  with  the  fon  in  a  recovery,  acquire 
the  equitable  fee,  fubjedt  to  the  primary  trufts  of  the 
legal  fee. 

« 

Tbe  cafe  of  Bajkit  v.  Parce,  i  f^ern,  456-  is  an 
inftance '  of  the  firft  kind.  There  one  by  his  will 
devifes  his  lands  to  truftees  for  ninety-nine  years, 
for  the  payment  of  his  debts  and  legacies,  and  after* 
wards  in  cafe  they  (hould  not  ad,  and  take  upon 
them  the  truft  within  fix  months  after  his  death, 
he  deviled  the  faid  lands  to  another  and  bis  btirsj  in 

truft 
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truft  to  pay  bis  debts  and  legacies,  and  afterwards  to 
A.  in  tail,  remainder  in  tail  to  B»  A.  levied  a  fine 
and  died,  without  ifliie.  Pive  years  pailed  and  non- 
claim.  The  queftion  was,  whether  this  fine  by 
tiiui  que  iruft  in  tail  and  non-claim, fiiould  bar  the 
remainder-man  in  tail?  And  it  was  held  that  it 
(hould.  And  though  it  was  infifted  that  the  remain- 
der-man was  not  barred  by  non-claim,  for  that  all 
the  debts  and  legacies  were  not  paid,  and  (o  his  title 
was  not  commenced.  Tet  the  Lord  Keipir  yrz%  of 
opinion  the  remainder- man  was  barred. 

The  cafe  of  Robinfin  and  Comyns  mentioned  be- 
fore in  this  note  is  an  inftance  of  the  latter  kind,  in 
which  it  was  held  that  the  teftator's  grandaughter 
with  her  hafband  was  capable  of  fuiFering  a  reco^ 
very. 

And  the  cafe  of  Ba^/baw  and  Spencer  tka^ted  fupra 
84.  is  alfo  an  authority  of  the  latter  kind^  for  in  that 
cafe  the  tefiator's  debts  were  notpaid  at  the  time  of 
fuffering  the  recovery,  and  it  was  allowed  that  there 
was  a  legal  eftate  in  the  trufiees  in  fee  till  the  debts 
paid,  and  that  B,  therefore  could  make  no  good  le- 
gal tenant  to  the  pracipe.  But  Lord  Hardwicht 
it  appears  did  not  conifer  this  circumftance  as  in- 
fluencing the  queftion,  but  decided  againft  the  reco- 
very on  the  ground  of  the  limitation  being  a  mere 
executory  truft,  as.diftinguiOied  from  a  truft  exe- 
cuted, and  the  parties  therefore  not  competent  to  fufier 
a  recovery  \  to  which  ground  his  Lordfhip  need  not 
have  reforteds  had  the  recovery  been  invalid  as  fu£« 
fered  before  the  debts  were  paid. 

Ua  It 
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It  is  nece(&ry  in  thefe  cafes  of  equitable  recovtf- 
Ties  that  the  remainders  to  be  barred  by  them  fliouU 
be  of  the  fame  nature  as  the  eftate  of  the  tenant  to 
the  pr/tcipe^  namely  equitabl^^  for  a  recovery  fufiered 
on  an  eftate  derived  under  an  equitable  freehold  vrili 
not  bar  a  legal  remainder* 

Thus  in  the  cafe  of  SbaplandznA  Freeman^  fBn. 
Chan.  Rip.  75.     where  S.  devifed  his  eftates  to  B. 
'  C  and  D.  upon  truft  that  they  and  their  heirsjand- 
afSgns  (hould  yearly  by  and  out  of  the  rents  and 
profits  thereof,  after  dedu^ng  rates,  taxes,  repairs 
and  expences,  pay  fuch  clear  fum  at  Ihould  thea  re- 
.    main  to  the  teftatoi's  brother  C.  S.  and  his  afligm, 
during  his  natural  life,  and  from  and  after  his  deceafe 
to  the  ufe  and  behoof  of  the  heirs  male  of  his  (the 
teftator's)  brother  lawfully  begotten,  and  in  default 
of  fiicb  iflue  remainder  over :  it  was  held  that  a  re- 
covery fufiered  againft  a  tenant  to  the  pracipt  made 
by  C.  S.  was  void  as  againft  the  remainder- man, 
becaufe   C.  S.  had  but  an  equitable  eftate  for  life, 
and  the  fubfequent  remainders  were  legal,  and  an 
equitable  eftate  for  life  and  legal  remainders  would 
not  unite,  and  therefore  of  courfe .there  could  be  no 
good  tenant  to  th^  pradpe.§^ 

And  in  the  cafe  of  Salvtn  and  Thornton^  ftated  in 
a  note  Bro.  Chan.  Rep.Joge  73.  in  the  fecond  edition, 
and  in  the  addenda  to  vol.  i-  in  voL  2,  of  the  firft 
edition  page  2,  3.  where  T,  fcifcd  of  land  for  life, 
with  remainder  to  his  firft  fon  T.  in  tail  male,remain-  - 
'   der  to  his  fecond  fon  JAa  tail  male,  remainder  to  hitn- 
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felf  to  fee,  forfeited  in  the  rebellion  in  1745*  'V^i^ 
eftatd  for  life  being  put  up  for  faie  by  the  commil* 
fioners,  was  bought  by  M*  in  truft  for  T,  the  tenant 
in  tail.  71  thus  feifed  of  the  tquitaUe  eftate  for  the 
life^of  his  father,  (the  legal  eftate  being  in  the  truf-  . 
tees)  and  the  Ugal  eftate-tail,  fufFered  a  recovery  and 
foon  after  died  leaving  ifllie  a  daughter,  wife  to 
plaintiff,^.  The  fecond  fon  took  pofleffioni  fufFered 
a  recovery  (after  the  death  of  his  father  and  the 
truftee,  in  whom  his  eftate  vefted)  and  died  leaving 
two  daughters,  the  defendants,  who  were  inpofieffion; 
and  on  a  bill  filed  by  the  hufband  of  the  daughter 
of  71  for  an  account  of  the  profits,  and  to  have  the 
eftate  delivered  up,  the  great  queftion  in  the  caufe 
was,  whether  the  recovery  fufFered  by  T.  who  had 
an  equitable  eftate  for  life,  and  a  legal  eftate  tail, 
was  capable  of  barring  the  legal  remainder  ?  And 
upon  very  fiiltargument-the  following  points  were 
laid  down  by  his  Honor  the  Mafter  of  the  Rolls, 
and  feemed  to  be  aflented  to  by  the  whole  bar,  ift. 
That  a  recovery,  may  be  fufivred  of  an  equitable 
eftate.  adiy.  That  fuch-  a  recovery  can  only  afii£l 
equiuble  remainders.  3dly.  That  a  recovery  ^of 
an  equitable  eftate  muft  in  all  refpefts  imitate  aje- 
gal  recovery,  and  therefore  that  the  perfon  fufFering 
an  equitable  recovery,  muft  have  fuch»  an  equitable 
eftate,  as  had  it  been  a  legal  eftate,  would  have  ena- 
bled him  to  fuffer  a  legal  recovery.  4thly.  That 
an  equitable  eftate  cannot,  in  fufFering  a  recovery,  ' 
be  blended  with  a  legal  eftate,  5thly.  That  as  re- 
coveries fufFered  of  thofe  difFerent  eftates  are  per- 
itStly  diftinft  from  each  other,  a  recovery  X)i  either 
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eftate  will  not  zStSt  the  other,  the  recoreror  of  the 
legal  eftate  being  always  the  truftee  of  the  pofleflbr 
of  the  equitable  eftate,  and  the  recoveror  of  the 
equitable  eftate  becoming  always  the  ajtu  que  trufl 
of  him  who  has  the  legal  eftate.  And  it  was  the 
opinion  of  the  Court,  that  T.  not  having  fach  an 
eftate  as  would  enable  him  to  fuiFer  a  perfe£b  legal, 
nor  a  perfed  equitable  recovery,  the  recovery  was 
totally  invalid. 

The  cafe  of  RoUnfin  and  Ckmyns^  before  in  part 
ftated  in  this  note,  gave  rife  to  a  very  curious  quef- 
tion  on  this  fubje£l:  for  in  that  cafe  the  limitation 
over,  after  the  truft  for  the  teftator's  grandaugbter 
in  tail,  was  to  C  atid  his  right  heirs,  upon  condition 
that  he  {hould  marry  the  teftator's  grandaugbter, 
fo  that  C.  was  feifed  of  the  legal  eftate  in  fee^iimple 
in  truft  for  payment  of  debts,  and  of  the  equitable 
'remainder  in  fee-fimple,  fubjed  to  the  payment  of 
debts,  expedant  on  the  determination  of  the  equi- 
table eftate-tail  limited  to  the  teftator's  daughter, 
in  truft  for  himfelf,  and  his  heirs  on  performance  of 
the  condition  impofed.  The  grandaugbter,  tenant 
in  tail,  rejeSed  C  and  married  with  another 
perfon,  and  (he  and  her  hufband  fufFered  a  common 
recovery  and  died  leaving  ifiue  ;  and  one  queftion 
as  to  the  validity  of  this  recovery,  turned  upon 
the  nature  of  the  eftate,  under  the  faid  will)  in  re« 
mainder  to  C.  Whether  it  was  a  truft  or  a 
legal  eftate.  And  the  Lord  Chancellor,  as  this 
cafe  is  reported,,  faid,  it  was  obfervable,  that  the 
whole  eftate  was  given  to  C.  and  his  heirs,  to  the 
ufc  of  him   and  his  heirs,    which   was  a    com> 
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plete  difpoi^tion   of  the  whole  legal  eftate;  and 
being  in  cafe  of  a  will  would  have  been  fo  of  an 
equitable    intereft    likewire^  unlefs    the  teftator's 
intent  appeared  to  the  contrary,  as  in  this  cafe  it 
manifeftly  did  \  for  it  was  given  on  truft  for  pay* 
ment  of  bis  debtSi  &c.  and  fo  far  was  a  limitation 
of  an  equitable  eftate,  the  remainder  of  which  (had 
it  gone  no  further)  would,  after  the  purpofes  fcrved, 
have  returned  to  the  heir  at  law*    But  then  there 
came  a  remainder  to  C.  and  his  right  heirs,  &fr« 
It   was    true    that   the    word   remainder  (properly 
fpeaking)  fignified  only  a  continuance  of  the  fame 
kind  of  eftate  as  was  before  limited,  which  here  was 
only  a  truft  eftate,  for  when  the  whole  legal  eftate 
was  difpofed  of,  and  part  of  the  equitable  intereft: 
likewife,  there  the  remainder  muft  be  an  equitable 
remainder.  The  teftator  therefore  had  confidered  this 
as  an  equitable  intereft.     And  yet  it  was  likewife 
true  that  this  equitable  intereft,  when  vefted  in  the 
fame  perfon  with  the  legal  one,  muft,  as  to  fome 
purpofes,  be  confidered  as  a  legal  intereft^ 

A  queftion  had  been  made  whether  the  intereft 
of  the  ^randaughter  was  barrable  by  a  recovery  I 
1%  had  been  faid  that  a  legal  and  an  equitable  intereft 
could  not  be  incorpocated  together ;  but  that  objec- 
tion could  not  aftefk  this  cafe  :  for  though  the  legal 
and  equitable  eftates  could  not  be  incorporated,  yet 
the  teftator  had  not  limited  an  equitable  eftate,  and 
then  the  legal  eftate ;    but   had  at  firft  given   $he   . 
whole  fee.     It  happened  indeed  that  the  laft  part  of 
'the  equitable  intereft  might  be  confidered  as  merged 
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as  coming  to  the  fame  perfon,  who  had  the  whole 
legal  cftate  in  him,  but  it  would  be  hard,  that  by 
coming  to  the  defendant  C.  although  not  abfolutelj* 
it  would  be  hard,  his.  Lordfhip  faid,  that  this  fhould 
prevent  their  incorporation.  He  therefore  thought 
it  s(n  equitable  eftate  in  C.  as  well  as  in  the  gran- 
daughter,  and  confequently  that  (he  and  her  hufband 
could  bar  it* 

We  have  Teen  that  Lord  HardwUki  in  the  cafe 
of  Bagfhawi  and  Spencer^  entertained  fome  doubt 
whether  the  limitation,  after  payment  of  debts  ge- 
nerally, if  confidered  as  carrying  a  legal  eftate  was 
not  too  remote.  Certainly,  if  it  be  confidered  as 
creating  a  contingency,  by  which^  the  period  at 
which  the  fubfequent  fee  is  to  take  efFe£l  in 
defeazance  of  the  fee  vefted  in  the  truftees  is  to 
be  afcertained,  it  would  be  liable  to  the  ob« 
je£tion  of  being  toa  remote,  becaufe  the  period 
or  time  of  payment  being  indefinite,  and  confe- 
quently the  commencement  of  the  future  intereft 
being  (b,  it  is  uncertain  in  point  of  time,  whether 
it  may  not  exceed  a  life  or  lives  in  being  or  any 
other  period  allowed  by  law,  for  executory  eftates ; 
and  that  objedion  would  equally  hold  if  the  quan* 
turn  of  debts  were  afcertained  \  <<  for  it  is  not  the 
una/artained^MTLntMm  of  the  charge,  that  renders  the 
limitation,  after  payment  of  debts  too  remote,  as 
an  executory  or  future  intereft,  but  the  indefinite- 
nefs  of  the'  period  or  time  of  payment  (that  is  of 
the  commencement  of  the  future  interejl)  that  prevents 
its  validity.  The  fpecification  of  the  debts  to  h^ 
paid  advances  not  a  ftep  towards  limiting  the  period  * 
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of  their  being  raifed  and  paid  ;  that  remains  equally 
unlimited  and  inJifiniti  whether  the  debts  be  afcer- 
tained  or  not,  and  may  gqual/y  in  point  of  timey  ex* 
ceed  a  life  or  lives  in  being,  or  any  other  period  al- 
lowed by  law  for  executory  eftates;  and  confe* 
quently  is  equally  liable  to  the  objedioa  of  remote* 
nefs* 

But  the  cafe  of  Strong  verf.  Tgaity  2  Burr.  912. 
which  arofe  on  a  writ  of  error,  brought  upon  a 
judgment  given  by  the  Court  of  King's  Bench  in 
Inland^  deferves  our  attention  here,  as  although  no 
precife  opinion  is  given  on  the  point  by  the  Court 
of  King's  Bench  here,  yet  fufficient  is  faid  by  Lord 
MansfiiU  to  fhew  that  the  Court  would  be  ftrongly 
inclined  to  fupport  fuch  limitations  on  any  admiifi- 
ble  ground. 

In  this  cafe  the  tefiator,  after  providing  for  pay- 
ment of  his  debts,  out  of  his  perfonal  eftate  as  far 
as  it  would  go,  proceeds.  ^^  And  to  the  intent  that 
all  my  debts  may  be  honeflly  and  truely  paid  and 
difcharged,     I  do  hereby  give  and  devife  unto  my 

wife  O.  and  bit  heirs  all  ^at  and  thofe  the  towns 
&r.  whereof  I  am  feifed  in  fee-fimple,  Vc.  to  the 
ufe  intent  and  purpofe  that  my  wife  (hall  take  and 
receive *out  of  the  faid  lands,  as  an  addition  to  her 
jointure  one  annuity  of  100 /•  during  her  natural 
life,  and  to  this  further  ufe  intent  and  purpofe  that 
my  faid  wife  may  by  fale  of  fuch  of  the  lands  hereby  r 

to  her  devifed  raife  fo  much  money  as  may   be  fuf- 
ficient to  pay  off  and  difchargc  fuch  of  the  faid  debts 
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WE  have  fecn,  in  the  preceding  part  of 
this  treatife,  that  in  refpeft  to  limita- 
tions of  real  eftates,  where  an  eftate  for  life  is 
given  to  the  anceftor^  followed  by  a  liniita- 
tion  to  his  heirs  general  or  fpecial^  the  fubfe- 
quent  limitation  veils  in  the  anceftor,  and  the 
heir  takes  not  by  purcba/e.  But  in  the  limi- 
tation of  perfonal  eftates^  a  fimilar  rule  does 
not  always  hold.  If  a  term  be  devifed  to  one 
for  lifcy  and  afterwards  to  the  heirs  of  bis  hody^ 
thefe  vfrords  are  generally  words  of  limitation^ 
and  the  whole  veils  in  the  firll  taker ;  as  is 
evident  from  feveral  of  the  cafes  before  cited. 

So  where  a  term  was  limited  in  truft  for  ^. 
during  her  life,  and  immediately  from  and  after 
her  deceafe,  to  the  heirs  of  the  body  of  S. 
lawfully  to  be  begotten,  if  the  term  fhould  fo 
long  endure,  and  in  default  of  fuch  ilTue,  then 
to  B.  Lord  Hardwicke  expreffed  himfelf  of 
opinion,  that  the  whole  term  veiled  in  S. 

And  again,  where  real  and  perfonal  eilate 
was  devifed  to  truftces  in  truil  to  pay  the.  pro- 
fits to  G.  during  his  life^  and  afterwards  to 
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pay  the  lartic  to  the  heirs  of  his  body.  Lord 
Hardwicke  held  that  the  perfonal  eftate  veiled 
abfolytely  in  G\  by  this  limitation. 

However,  if.  there  appears  any  other  cir-  (  ^86  ) 
cumft^nce  or  claufe  in  the  will,  to  (hew  the 
intention  that  thefe  words  (hould  be  words  of 
purchafe,  and  not  of  limitation,  then  it  feems 
the  anceflor  takes  for  life  onlv,  and  his  heir 
will  take  by  purchafe.7— I  ihall  firft  inftance 
this  in  two  cafes  of  limitations  of  the  trulls  of 
a  term  in  marriage-fettlements.  But  I  have 
before  obferved,  that  executory  devifes  and 
the  limitations  of  the  trulls  of  a  term,  are  Supra  p.ssf. 
governed  by  thic  fame  rules.  ^    . 

• 

Thus  where  a  term  for  900  years  was  af-   Peacock  v. 
figned  in  trull,  to  permit  the  hulband  and  wife,   Spooncr, 
and  the  furvivor  of  them,  to  receive  the  pro-    i^^.  ^°'  ^^* 
fits  for  fo  many  years  as  they,  or  the  furvivor   *  Frccin.114, 
of  them^  ihould   happen  to  live,  and  after 
their  deaths,  to  the  ufe  of  the  heirs  of  the  bedy 
of  the  wife  by  the  huiband  to  be  begotten  5 
Lord  Chancellor  Jeferies  decreed  that  the 
whole  vcked  in  the  wife ;  but  afterwards  the 
Lords  CommilTioners  decreed  that  the  heir  of 
the  body  took  .by  purchafe,  and  that  it  did 
not  veil  abfolutely  in  the  mother  who  fur- 
vived,  fo  as  to  go  to  her  adminiftrator.    This     • 
laft  decree  was  afterwards  Affirmed  in  the 
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Houfe  of  Lords,  chough  the  Judges  were  C\x 
to  two  againft  it.     The  fame  point  was  after- 
2  Vcrn.  362.    wards  decreed  in  a  fimilar  cafe  of  Dajime  v. 
I^ffornc^v'     Goodman  j  where  a  term  was  affigncd  in  trofl: 
Goodmaiu       to  permit  J.  to  receive  the  profits  for  fo  many 
(  381  )       years   of  the  term   as  he  fhould  live,  and 
after  his  death  to  permit  ^.  his  intended  wife 
to  receive  the  profits  for  fomany  years  of  the 
term  as  fhe  (hould  live,  and  after  both  their 
deaths,  to  permit  the  heirs  of  the  body  of-//, 
to   be  begotten  by  the  faid  J.  to  enjoy  the 
lands  for  the  rcGdue  of  the  term.     This  lat- 
ter decree  was  grounded  on  the  authority  of 
the  preceding. 

It  is  true  no  particular  expreffion  in  either 
of  thefe  cafes,  determined  the  intent  to  be, 
that  the  heir  of  the  body  iliould  take  as  a 
purchafer ;  but  thefe  being  cafes  of  marriage- 
fettlements,  it  was  reafonably  enough  inferred, 
that  the  iffue  of  the  marriage  were  intended 
objects,  of  the  fettlement,  and  the  terra  not 
defigned  to  veft  wholly  in  the  mother.  But 
afterwards,  in  a  fubfequent  cafe  of  amarriage- 
fettlement,  a  decree  at  the  Rolls,  grounded 
upon  the  cafe  of  Peacock  v.  Spooner,  was  re- 
verfed,  and  the  limitation  to  the  heir-male 
decreed  to  be  void. 
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The  caufc  was  this :  On  the  marriage  of//, 
his  grandfather  aOigned  a  term  for  lOo  years 
in  /rufi  for  //.  for  life,  then  to  y/.'s  wife  for  life, 
and  after  their  deaths  for  the  heirs  of, the  bodies 
of  yf.  and  his  faid  wife :  the  wife  died  leaving 
iflue,  jf.  furvived ;  it  was  determined  that 
the  whole  term  veiled  in  j4. — This  laft  cafe 
appears  to  have  been  the  ruling  authority  ever 
lince  in  cafes  of  the  like  nature;  and  that  of 
Peacock  V.  Spoonery  it  feems  is  only  attended 
to  in  cafes  exaftly  the  fame  in  fpecie  with  it- 
felf,  as  was  that  of  Dafforne  v^.  Goodman,  as  re- 
ported by  Freeman. 
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And  vide 
I  P.  W.  360. 
Hayter  v. 
Rod  9  fupra 

P-  3-1-3- 

(38O 

Vide  i  Vez. 
660. 


But  there  have  been  other  cafes  which  have 
procedeed  entirely  upon  circumftances  of  evi- 
dence of  the  intention.  As  where  a  term  was 
fettled  in  trufi  for  one  if  flie  Ihould  fo  long 
live,  and  after  her  deccafe,  in  truft  for  her 
huiband  if  he  ffaould  fo  long  live,  and  after 
his  deceafe,  in  truft  for  the  heirs  of  the  body 
of  the  wife,  begotten  by  the  hufband,  and 
their  executors,  adminiflrators  and  affignsi  Lord 
Hardwicke  decreed,  that  the  limitation  to 
the  heirs  of  the  body^  &fr.  were  words  of  pur- 
chafe,  as  he  held  the  addition  of  the  words 
executors,  adminijirators  and  ajjigns,  ftrong 
evidence  of  the  intent  to  give  only  an  ufu- 
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fruftuiry  intcreft  for  life,  and  to  ycft  the  pro- 
perty in  the  heirs  of  the  body  {a). 


The 


(tf)  So  where  A^  poflefled  for  2000  years  of  a 
tenement,  in  confideration  of  a  marriage  to  be  and 
after  had,  and  of  350/.  portion,  and  for  prdvidoa 
and  ftay  of  living  of  the  hufband  and  wife  and  their 
children,  demifed  to  truftees  for  1700  years,  if  he 
and  his  wife,  or  any  of  their  ifTue  live  fo  long,  in 
trujiforj  ^c^for  99  years  •  remainder  to  the  heir* 
6f  the  body  of  A.  on  that  wife.  They  had  ifTue 
three  daughters,  two  of  whom  got  an  affignment  of 
the  whole  term,  and  had  admioiftration  to  the  fa^ 
ther.  And  the  queftion  was,  whether  the  third 
daughter  was  ihtitled  to  a  third  with  her  fifters  ;  for 
though  it  was  infifted  for  the  adminiftratrix,  that 
the  truft  of  the  whole  term  vefted  in  the  father,  and 
was  executed  in  him;  and  that  the  daughters,  though 
the  heirs  of  his  body,  could  not  take  by  purchafe  in 
this  cafe,  yet  the  Matter  of  the  Rolls  conceived  that 
inafmuch  as  there  was  a  particular  term  of  ninety^ 
nine  years  taken  out  of  the  1 700,  and  that  the  fa» 
ther  had  a  particular  eftate  limited  unto  him  during 
99  years,  that  the  truft  of  the  whole  term  during 
the  1700  years  was  not  executed  to  the  father. 
And  his  Honor  faid  that  conftruGion  •ftrufts  mttft  hi 
governed  by  intentioity  and  this  being  the  cafe  of  a 
marriage  fettlement,  and  the  intention  plain,  it 
ought  to  be  fupported,  and  his  Honor  did  con-' 


*  Thefe  words  feem  to  have  been  omitted  in  (Udng  the 

cafe  in  Vernon.  ^ 

ceive 
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The  like  point  was  decreed  in  the  cafe  of 
Read  V.  Snell^  before  cited ;   in  which  cafe  the   Reador.Sne!!, 
decifion  was  grounded  on  the  words  leaving  no   *  ^^^*  ^+*' 
heirs  of  her  bodyy  which  were  confidcred  as  re- 
lative to  the  time  of  her  death,  and  therefore     /  ^3  j  \ 
reftrained  the  general  import  of  the  pre- 
ceding limitation  to  the  life  only  of  the  firft 
taker. 

And  in  this  cafe  of  Read  v.  Snell^  Lord 
Hardwicke  cited  the  cafe  of  Paine  v.  Stratton ; 
where  P.  bequeathed  pcrfonal  eftate  to  S.  for 
life»  and  after  her  deceafe  to  the  heirs  of  her 
body  lawfully  begotten  or  to  be  begotten^  and    «  . 
for  want  of  fuch  iiTue  or  heirs  of  her  body  as   Strattoo', 
aforefaid,  he  gave  the  fame  to  the  children  of   ^.^^^'  ^^^* 
M.  immediately  after  the  deceafe  ofS.     Thefe    Reported 

WOrds>     3  Bro.  Ca. 
P"l-  '57- 


ceive  in  this  cafe,  that  though  the  word   htin  was 
not  properly  a  word  of  purchafe,  yet  there  being*a 
particular  eftate  for  life,  during  a  particular  term, 
limited  to  the  father,  that  the  limitation  to  the  heirs 
of  his   body,  afterwards  on  that  marriage,  would 
carry  it  to  all  the  daughters  equally :  and  he  was  the 
more  of  that  opinion,  becaufe  it  was  declared  fn  the 
deed,  that  after  the  death  of  the  father  the  truftees 
ihould  execute  eftates,  to  the  perfon  and  perfons  re- 
fpedively,  that  (hould  be  interefted  according  to 
their  refpeSive  (hares  therein,  which  (hewed  that 
the  children  (hould  all  take  their  feveral  (hares.  Vide 
Ward  V.  Bradltjy  2  Fitrn.  23. 
Vol.  II.  X  So 


>» 
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% 

words,  after  the  deceaje  ofS.  it  fecms  had  been 
interlined,  and  afterwards  erafed  ;  and  Lord 
Macclesfield^  and  afterwards  the  Lords  Com- 
mifl5oners,though  they  held  thclimitation  over 
void,  becaufc  thefc  words  were  not  admitted 
to  be  part  of  the  will,  yet  feemed  to  think  it 
would  have  been  otherwifc,  if  thefc  words 
had  not  been  erafed. 

Supra, p. 379.        And  (o  indeed  in  the  above  cited  cafe  of 

Tbeeiridge  v.  Kilburney  though  Lord  Hardwicke 

was 

^'  ...-  II.    !■  1.  ■■I.l.  IP. 

So  in  Sands  and  Dixwetty  cited  %  Vt%.  6529 
66 1  •  Where  freehold  and  leafehojd  were  devifed 
~  in  truft  to  convey  to  th^feparate  ufe  of  bis  daugh- 
ter for  life,  without  the  intermedling  of  her  bufband ; 
tnd  after  her.deceafe  to  the  heirs  of  her  body,  the 
queflion  was  whether  the  daughter  took  an  eftat^ 
tail,  oi*  heirs  of  ibe  bady  were  words  of  purchafe : 
a^id  Lord  Hardwickt  held  they  were  words  of  pur« 
chafe ;  and  the  governing  reafon  with  bis  Lordfbip 
was,  that  it  was  impoflibleio  make  fuch  a  convey- 
aiice,  as  the  teftator  bad  dire£ted,  that  is»  to  be  fet- 
tled fo  as  to  be  to  the  feparate  life  of  thb  daughter 
for  life,  without  tbe  intermeddling  of  her  hufband, 
nnkfs  fuch  a  coniiruSioo  was  made  \  for  if  tenant  ia 
tail,  the  buiband  muft  have  been  tenant  by  the 
curtcfy. 

Again  in  Prlct  v.  Price^  id  May  ill*;,  cited  2  Fi%. 
234.     Where  one  on  his  marriage  fettled  a  leafe- 

hold 
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Was  rather  of  opinion,  that  the  whole  term 

vcfted  in  S.  and  that  there  was  no  ground  for 

any  other  conftruftion  unlefs  from  the  word 

immediately^  which  he  thought  was  too  preca-  *Vid.  a  Ve2. 

rious;  yet  he  feemed  not  to  be  very  confident   *^  • 

that  the  linnitation  to  the  heirs  of  the  body 

might  not^  even  in  that  cafe,  operate  as  words 

of  purchafe :  and  held  that  the  limitation  then 

would  have  veiled  in  the  fon  of  S.  who  died 

an  infant  in  her  life-time,  though  he  did  not      (  .384  ) 

live  to  anfwer  the  defcription  of  heir  j  for  that 

it  would  then  amount  to  the  fame  thing  as  if    . 

it  had  been  to  the  ijfue  of  her^body ;  and  that 

where  the  words  heirsof  the  body,  when  taken 

to  be  words  of  purchafe  in  fuch  a  limitation, 

hare  been  conftrued  in  the  fcnfe  of  iffue,  it 

was  never  held  neccffary  that  the  iflue  (houid 

furvive  the  firft  taker,  fo  as  in  ftridnefs  to  be 

heir ;  for  that  ic  was  not  like  a  limitation  to 


hold  eftate  to  truftees  to  the  fole  and  feparate  ufe 
of  his  intended  wife  for  life,  for  her  jointure,  and 
from  and  after  her  dcceafc  to  the  ufe  of  the  heirs  of 
the  body  of  the  wife,  by  the  huiband  to  be  begotten, 
and  for  want  of  fuch  iffue,  to  the  ufe  of  the  hufband 
and  hts  heirs  for  ever:  (he  died  leaving  only  a  fon,  and 
the  huiband  took  out  adminiftration  to  her,  infixing 
the  whole  intereft  vefted  in  her.  But  iSir  Jofepb 
Jekyll  held  that  on  the  wife's  death,  the  Icafehold 
vcfted  in  the  heirs  of  her  body  as  purchafers.- 

X  2  the 


3oS 
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« 

the  heir  of  the  body  in  the^ngular  number^ 
which  would  be  fuch  a  defcription  as  to  (btw, 
that  fuch  perfon  as  was  ftriftly  heir  (hould 
take. 


V,3Atk.398. 
in  cafe  of 
LsUnpley  v. 
Blower^ 
fupra^  p.  360. 


And  again>  a  limitation  of  a  term  to  A.  and 
to  her  ijfue,  it  feems,  veils  the  whole  in  jf.  if  the 
devife  refts  there^  though  the  addition  of  the 
fubfeqgent  words,  and  if  A,  die  and  leave  no 
liTue,  Lord  Hardwicke  faid,  related  to  any 
child  living  at  yf.'s  death>  and  therefore  fliew- 
edj  that  fuch  iflue  was  to  take  after  A.*% 
deaths  and  confequently  the  word  ijfue  there 
was  to  be  confidered  as  a  word  of  purchafe. 


Warm  an  v. 
Seaman  9 
Fin.  Chan. 
Rep.  279, 
2  Chan.  Ca. 
208. 

And  vide 
Clare  v. 
Clare, 
rupra,p.373. 


But  a  devife  of  a  term  to  A.f&r  life^  and 
afterwards  to  his  iflue,  it  feems,  does  not  en* 
large  the  eftate  to  A.^  but  after  his  death  the 
whole  vefts  in  the  iflue  {a). 

It 


(0)  It  is  faid  in  the  cafe  of  Davis  v.  Gibbs^  3  P. 
Will.  26.  that  if  a  term  were  limited  to  A^  and 
after  his  death  to  his  heirs,  or  to  A,  and  after  the 
death  of  A.  to  the  heirs  of  A.  the  whole  would 
veft  in  A,  acd  go  to  his  executors  \  for  fuch  would 
be  the  conflruclion  if  one  devifed  a  term  to  A.  for 
life,  remainder  to  his  heirs,  the  whole  would  veft  in 
A*  in  like  manner  as  if  an  eftate  of  inheritance 

were 
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It  ftems  formerly  to  have  been  held  in  fomc    i  Mod.  54. 

^        ,  p  1      •/•      i-  Pollex.  32. 

cafes,  that  an  efxecutory  devife  of  a  term  to  a 
perfon  not  ineJi'WiiS  void ;  but  that  point  is       (  3^5  ) 
long  fince  fettled  to  the  contrary^   and   it 
is  certain,  that  any  executory  devife,  whe- 
ther to  a  perfon  in  ejfe  or  not,  is  good^  if  con-  Vid.Stchpcni 
fined  to  take  efFcft  within  the  limits  before  ?•  Stcphcm, 
exprefled* 


&c.  infra. 


I  Ihall  next  proceed  to  fome  obfervations 
in  refpeft  to  certain  limitations  of  fubfilling^ 
leafes  for  lives,  which  neither  have  the  effefb  >/ 
of  regular  limitations  of  eftates  of  inheritance^ 
nor  yet  operate  as  executory  devifcs.  Thus 
it  IS  if  a  perfon.  fcifed  of  an  eftate  ^ur  autre 
vie,  dcvifes  it  to  one  {indefinitely  or  for  life)  and 
to  the  beirs  of  bis  body^  or  to  one  andhisbeirs 

were  limited  to  A.  remainder  to  his  heirs,  and  the 

(ame  conftrudion  would  be  made  on  a  limitation 

of  fuch  eftate  to  A.  and  after  hisi  death  to  his  heirs, 

or  to  A.  and  after  the  death  of  A.  to  the  beirs  of 

A.     And  feveral  reafons  feem  to  favor  this  con* 

firu^ion,  for  what  heirs  are  in  refped  of  eftates 

of  inheritance,  executors  are  in  refped  of  chattels, 

and  by  law  where  a  term  of  years  is  given  to  any 

one,  it  (hall,  after  the  death  of  the  grantee  go  to 

bis  executors  and  not  to  his  heirs.     And  whatever 

a  man  takes  at  executor,  be  takes  in  right  of  his 

leftator. 

X  3  and 
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and  if  he  dies  without  heirs  of  bis  body^  or^  ia 
general  to  one  in  fuch  manner  as  would  give 
him  an  eflate-tail  in  lands  of  inheritance,  re- 
mainder  over,  the  limitation,  in  thefe  inftan- 
ccs,  makes  no  eftate-tail  properly  fo  called; 
for  all  eftates-tail  muft  be  of  inheritance  \ 
nor  are  thefe  limitations  executory  devifes  5 
but  it  appears,  that  the  limitation  to  the  heirs 
of  the  body  may  carry  the  eftatc  to  them, 
and  a  remainder  over  may  take  effeft,  if  the 
perfon  intitled  by  virtue  of  the  limitation  in 
tail  makes  no  difpofition  of  the  eftate.  But 
the  perfon  intitled  under  the  limitation  in 
tail,  it  feems,  may  if  he  thinks  fit  difpofe  of 
the  whole,  and  bar  as  well  the  remainder over^' 
IS  his  own  ifliie. 

(  3'6  )         That  a  remainder  over  IS  not  void,  and  that 

the  iflue  may  be  barred,  appears  in  a  cafe^ 

Low  V.  where  J.  C.  feifed  of  an  eftate  for  three  livcs> 

^P '^W    62     ^^^^^^^  ^^^  '^"^*  ^^  *^*5  daughter  M.  for  life, 

remainder  to  her  iffue  male,  and  for  want  of 

fuch  iffue  remainder  to  L.,  afterwards  M.  in 
confiderationof  an  intended  marriage,convey- 
cd  the  lands  10  the  ufe  of  hcrfelf  and  her  in- 
tended hufband,  and  the  heirs  of  their  bodies, 
remainder  to  the  heirs  of  her  intended  hu/band. 
M.  died  without  iffue,  and  upon  a  claim  un- 
.dcr  the  remainder  man  L.  the  queftion  was, 

whether 
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whether  the  remainder  of  an  cftate  fur  autre 
n)ie  to  5.  after  a  dcvifc  thereof  to  A.  in  tail 
was  good ;  and  if  fo>  whether  it  might  be 
barred  by  Uaje  and  releafe. 

The  court  agreed,  that  the  limitation  of  an 
eftate  fur  autre  vie  to  one  and  the  heirs  of  his 
body,  makes  no  eftate  tail ;  for  all  eftates  tail 
arc  eftates  of  inheritance,  to  which  dower  is 
incident,  and  muft  be  within  the  ftatute  de 
donis;  but  in  the  limitation  of  an  cRztc  fur 
autre  vie,  there  was  no  inheritance  nor  dower, 
nor  was  it  within  the  ftatute,  but  was  only  a 
defccndible  freehold.  And  Ik)rd  Chancellor 
held  it  was  a  good  remainder  to  B.  on  the 
deceafe  of  ^,  without  iflue,  it  being  no  more 
than  a  defcription  who  (hould  take  as  fpecial 
occupant  during  the  life  of  cefiui  que  vie. 
And  his  Lordfhip  faid,  that  though  by  lea/e 
and  releafe  A.  might  bar  the  heirs  of  bis  body  ' 

as  in  Tome  meafure  claiming  under  him,  yet  (  \%*j  \ 
he  inclined  to  think  that  A.  could  not  bar 
the  remainder  over  to  B.  efpecially  by  the 
conveyance  by  leafe  and  releafe ;  nay  indeed 
it  feemed  to  him  as  if  no  aft  of  A.  could  bar 
the  limitation  to  B^ 


But  however,  that  the  remainder  over,  as   Duk«  of 
well  as  the  iflue,  may  be  barred  in  fuch  cafrs     ^ ;'  :^'''"  ""' 

X  4.  a;"  f  J'i 
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appears  by  another  decilion;  where  Z).  a  feme 
covert  being  tenant  for  life,  remainder  to  her 
firfl:  and  other  fons  by  a  former  huiband  mtail 
male,  under  a  devife  of  lands  held  by  leafe  for 
three  lives,  S.  the  fon  of  D.  by  her  former  huf- 
band,  brought  his  bill  to  have  the  leafe  re- 
newed and  fettled  on  D.  for  life,  remainder  to 
him/elf  and  bis  heirs  j  the  court  conceived  it 
could  not  be  done,  till  a  fintjur  concejferunt 
was  levied  by  S.  and  D.  and  her  hufband,  (for 
D.  we  find  was  under  coverture)  but  that  be- 
ing  done,  and  an  aflignment  of  the  leafe  (by 
leafe  and  releafe)  to  new  truftees  being  made, 
the  court  ordered,  that  the  new  leafe  fhould 
be  to  the  new  truflees  upon  the  trufls  fo  de- 
fired.     The  reporter  adds,  that  it  {tttns  rca- 
fonable,  that  the  firfl:  tenant  in  tail  (impro- 
perly fo  called)  fhould  be  allowed  to  bar  the 
limitations  over;  for  though  the  original  leafe 
be  only  for  three  lives,  yet  it  being  the  intereft 
of  both  landlord  and  tenant  that  the  leafes 
fhould  be  renewed,  and  it  being  the  doftrine 
of  the  court  of  Chancery,  that  all  fuch  new 
(  3S8  )     leafes  are  fubje£b  to  the  old  trull's,  the  eilate 
might  by  this  means  continue  for  ever,  wich- 
out  any  poffibility  of  being  barred* 


Baker  v.  And  indeed  in  a  former  cafe,  where ^.  hav- 

^^y}^y^  ing  fettled  an  eftate,  which  he  held  for  three 

lives. 


0       0 

2  Vera.  225. 
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lives,  to  the  ufe  of  himfclf  in  tail,  remainder 
to  D,j  furrcndered  the  old  Icafc,  and  took  a 
new  one  to  himfelfj  D.  brought  a  bill  to  have 
the  benefit  of  the  remainder  preferred  to  him; 
the  court  held  the  remainder  void,  and  dif- 
mifled  the  bill,  faying,  that  if  it  were  good^ 
it  might  be  barred  by  Jeed  ox Jurrender^  or 
other  conveyance^  without  a  common  reco- 
very. 

And  fo  where  iNT.  holding  lands  to  him  and   Norton  ns. 
his  heirs  for  three  lives ;  upon  his  fecond  mar-   ^'I^^*'^' 
riage,  fettled  the  fame  to  the  ufe  of  himfelf 
for  life,  remainder  as  to  part  to  the  ufe  of 
his  firft  and  every  other  fon  in  tail-male,  re- 
mainder to  his  own  right  heirs;   and  as  to 
other  part  to  the  ufe  of  fuch  child  or  children 
of  the  marriage,  and  for  fuch  eftates  as  he 
fliould  by  deed  or  will  appoint,  and  for  want 
of  fuch  appointment  to  the  firft  and  tvtvj 
other  fon  in  tail*male,  remainder  to  his  own 
right  heirs.     There  were  fcveral  children  of 
the  marriage  i  and  afterwards,  upon  the  mar- 
riage of  R.  the  cldefl  Ion,  A.  by  deed,  which 
was  alfo  executed  by  R.  fettles  the  lands  in 
truft  for  himfelf  for  life,  remainder  to  R.  for 
life,  and  if  he  fhould  die  without  i0uc  male     (  j8g  ) 
of  his  body,  remainder  over. 

Upon 
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Upon  a  claim  afcei^the  deceafe  of  R.  with- 
out ifluc,  by  a  fon  of  a  younger  fon  of  N,*% 
fecond  marriage,  hor  d  HarawUke  was  of  opi- 
nion, that  by  virtue  of  the^  remainder  limited 
to  the  firft  and  other  fons  in  the  firft  fettle- 
ment,  the  plaintiff  would  be  intitledj  if  no- 
thing had  been  done  fubfequent  to  bar  his 
Waftfneysv.    right.     He  faid  that  in  the  csifc  of  IVaJieneys 
I  Brol'parh      ^"^  Chappie  in  the  Houfc  of  Lords  in  1717, 
Ca.457.  it  was  dcterminc-d,   that  in  refpeft  to  eftates 

thus  granted  in  fee  determinable  on  lives,  a 
perfon  may  take  by  way  of  remainder  as  a 
fpecial  occupant;  but  that  as  fuch  an  eflate 
tail  is  not  within  the  flatute  de  donis*^  nor  bar- 
rable  properly  by  a  recovery  as  an  eflate  tail, 
any  limitations  depending  thereon  are  intirely  in 
the  power  of  the  firft  taker  in  tail,  and  may  be 
deftroyed  by  any  conveyance  or  even  articles  in 
equity^  and  that  it  was  fo  determined  in  the 
•oprap.jS;.    cafe  of  the  Ehjke  of  Grafton  v.  Lord  Euften^ 

in  1722,   in  which  his  Lordfhip  was  counfel 

himfelf. That  the  latter  fettlement  in  the 

principal  cafe,  amounted  to  a  gooddifpofition 
by  R.of  all  the  intereft  claimable  by  him, 
or  any  other  in  remainder  after  him;  clearly  fo 
with  regard  to  the  firft  part  of  the  lands,  te- 
nant for  life  and  remainder-man  in  tail  of  an 
intereft  vcfted  having  joined  in  the  convey- 
ance, ^nd  limited  the  eftate  to  other  ufess  ^^»d 

as 
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M  to  the  other  par;  of  the  lands,  though  no     (  350  ) 

remainder  was  vej^ed  in  R.  yet  the  father  and 

fon  both  joining  amounted  to  a  good  difpo- 

lition  of  it.  (a) 

So 

r— '-  I.        I  !■■— 1 1—  -nr       '  ____^_^^_>___— ^_^-^»»_— ^^^___^^ 

(a)  And  in   the  cafe  of  For  pit  v.  ForftiVy  2  Atk* 
259.  C.  F,  the  father  of  J.  F.  and  F.  F.  upon  the 
marriage  of  his   eldeft  fon  J.  F.  fettled  a  freehold 
church  leafe  held  for  three  lives,  in  truft  to  permic 
y.  F.  to  enjoy  ic  for  his  life,  and  then  his  wife  toea* 
joy  it  for  her  hfe,  and  fubjed  to  a  charge  for  youn« 
ger  children's  portions,  in  truil  for  the  heirs  male  of 
the  body  of  J*  F.  and  in  default  of  fuch  liTue,  in  truft 
for  the  heirs  males  of  the  body  of  the  faid  C.  F.  the 
fatherland  in  default  of  fuch  ifliie  to  the  right  heirs 
of  C.  F.  And  the  wife  of  J.  F.  and  the  only  fon  of 
y»  F,  by  his  wife  being  dead,  and  there  being  daugh- 
ters of  the  marriage,  J,  F.   made  a  fettlement  of 
the  church  leafe   and  levied  a  fine  fur  conajfit  and 
died  without  iflue  male.     Upon  the  death  of  J.  F. 
without  ifiue-male,  F.F.  claimed  title  to  the  leafe* 
hold  premifTes,  infilling  that  by  this  fettlement,  his 
.eldeft  brother  was  only  tenant  for  Kfe,  and  that 
the  limitations  to  the  heirs  males  of  his  body  were 
words  of  purchafe,*  and  created  a  Contingent  Re- 
mainder to  his  heirs  males,  and   that  the  limitation 
Co  the  heirs  males  of  the  body  of  his  father  C  F^ 
was  a  Contingent  Remainder  to  take  cffcA  in  the 
perfon  who  fhould  be  the  heir  male  of  the  body  of- 
the  father  at  the  time  of  the  death  of  J,  F.  and 
that  J.  F.  could  not  be  the   heir  male  of  the  body 
of  his  deceafed  father,  within  the  meaning  and  ope- 
ration 
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'  A*;  376-         So  in  another  cafe.  Lord  Hardwicke  faid, 
Saltero.  that  in  the  cafe  of  a  devife  of  a  leafe  for  lives 

to 

lation  of  the  deed,  becaufe  a  life  eftate  was  ex- 
prefsly  limited  to  him }  and  in  the  cafe  of  a  de- 
fcendible  freehold  it  vefts  in  the  heir,  not  as  heir, 
hut  as  fpecial  occupant}  and  that  J.  F.  could  never 
take  as  occupant  under  the  defcription  of  heir  male, 
becaufe  the  occupancy  could  not  artfe  till  after  his 
own  death ;  and  therefore,  that  the  heir  male,  who 
was  to' take  the  Contingent  Remainder  muft  be  F. 
F.  viz.  the  heir  male  of  C  F.  at  the  death  of  J.  F, 
the  tenant  for  life,  and  that  if  J.  .F,  was  but  tenant  for 
life,  his  fettlement  and  ^m  fur  cdncejjiky  could  not 
bar  the  Contingent  Remainder  which  ought  to 
take  place  in  F.  F. 

But  on  the  other  fide  it  was  inftfted  that  the  ]i« 
mitation  to  the  heirs  of  the  body  of  the  father,  was 
not  a  Contingent  Remainder,  but  operated  as  words 
of  limitation,  and  muft  mean  the  heirs  male  at  the 
death  of  C.  F.,  that  J.  F.  was  the  heir  male,  and 
that  his  wife  and  fon  being  dead,  his  life  eftate,  and 
the  linittation  to  him  as  heir  male,  were  united,  and 
in  the  cafe  of  an  inheritance  he  would  be  tenant  in  tail 
in  poiTeflion,  and  in  cafe  of  a  defcendible  freehold, 
be  had  the  whole  intereft  in  )iim,  and  might  difpofe 
of  it  as  he  pleafed. 

And  Lord  Hardwicke  was  of  this  opinion,  and 
faid  that  as  tenant  for  life,  and  the  perfon  in  re- 
mainder in  nature  of  a  tenant  in* tail,  of  a  freehold 

leafci 
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to  a  manj  and  if  he  dies  without  iflucj  re- 
mainder over,  the  firft  taker  has  a  power 
over  it  during  his  own  life  $  but  if  he  makes 
no  ufe  of  that  power,  upon  his  death  it  vefts 
in  the  remainder-man^  who  takes  as  (pecial 

occupant. 

* 

So  that  now  it  appears  to  be  fettled  beyond 
difpute,  that  where  leafes^t^r  autre  vie  are  li-^ 
mited  to  one  in  tail,  he  may,  by  leaf e  and releaje 
or  any  other  conveyance  proper  for  pafling 
eftates  of  freehold,  bar  his  own  iflue  and  all  re- 

leafe,  could  certainly  join  and  bar  the  fetdement ;  . 
fo  the  fame  perfon  who  had  both  thefe  interefts  in 
himfelf  might  alfo  bar  the  intail  of  the  freehold  leafc. 
And  though  it  feemcd  abfurd  that  the  perfon  who 
had  the  exprefs  eftate  for  life,  {hould  alfo  be  the  oc- 
cupant; which  occupancy  in  ftridnefs,  did  not 
arife  till  the  death  of  the  tenant  for  life,  yet  in  reality 
the  limitation,  which  in  the  cafe  of  an  eftate  of  inhe- 
ritance, would  create  an  eftate- tail,  did,  in  the  cafe  of 
a  freehold,  give  the  party  the  whole  intereft,  fo  as 
to  empower  him  to  difpofe  of  it;  and  his  Lordfliip 
put  the  cafe,  fuppofe  a  fecond  fon  tenant  for  life  of 
fuc(i  a  freehold  leafe,  remaindei;  to  the  heirs  of  the 
body  of  the  father,  the  tenant  for  life,  and  the  eI-> 
deft  brother,  the  heir  of  the  father,  might  certainly 
bar  the  intail ;  and  therefore  where  the  fame  right 
is  in  one  and  the  fame  perfon,  he  may  certainly 

do  it. 

maindcrs 


/ 
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mainders  over,  and  make  a  complete  difpofi* 

tion  of  the  whole  eftate.  {a) 

But 

(tf)  Arid  in  Blake  v.  Bhke^  before  the  Court  of 
Exchequer  in  1786,  it  was  held  that  the  mere  re^ 
newal  of  the  Icafe  by  the  firft  taker  in  tail,  of  nhc 
truft  eftate,  ivtn  without  the  concurrence  of  tbetruftees 
barred  the  limitations  over  and  enabled  him  to  dif- 
,  pofe  of  the  cftatc  by  his  will.  Vid.  yCoxe's  P.  fFill. 
feU  10.  If.  I. 

So  in  the  cafe  of  Grey  v.  Manocky  ftate</  6  Durnf. 
and  EaJVi  Term  Rep,  292.  Lord  Nortbington  confi- 
dered  that  the  perfon  who  would  be  tenant  in  tail 
of  fuch  an  eftatc,  if  it  were  an  inheritance,  is  ia- 
titled  to  the  afiual  ownerfhip. 

In  this  cafe  a  bifhop's  leafe  for  three  lives  was  de- 
vifed  to  truftces  in  truft  for  -B.  for  life,  remainder 
to  F,  his  wife  for  life,  remainder  to  their  firft  and  o- 
ther  fons  in  tail  male,  with  limitations  over.  S.  died, 

andSir  jF.il/.whowasthefiiftfon,dici,inthelife-ti|nc 
of  F.  his  mother,  who  was  then  in  pofleiTion,  by  fine 
fur  conceff;ty\i\^  deed  of  ufes,  limit  the  cftate  to  him- 
felf  and  his  heirs;  after  which,  upon^  his  mmhcr's 
death,  he  enteiedj^and  afterwards  fur  rendered  the 
then  fubfifting  leafe,  and  took  a  new  one  for  frcfli 
lives.  SUbfcquent  to  this  he  made  his  will,  and 
devifcd  this  eftate  to  his  wife,  who  contrafled  for 
itit  f»le  of  it :  but  the  purchafcr  having  fome  doubt 
whether  the.  limitations  over  were  well  barred,  a 

bill 
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But  an  cftatc^^r  autre  vie  may  be  limited 
CO  one  for  life,  fo  as  to  coafine  his  intereft  and 

power 

bill  was  brought,  for  performance  of  the  contrad, 
and  the  prefent  Sir  F*  M,  an  infant,  and  the  re- 
mainder-man, and  other  proper  parties,  were 
brought  before  the  court.  Et  per  Lord  Northington 
Chancellor,     This   is  a  defcendible  freehold,  not 

r 

intaiiable  within  the  ftatute  di  donts^  and  therefore 
no  common' recovery  could  be  fufFered  of  it,  but, 
the  perfon  who  would  have  been  tenant  in  tail,  had 
it  been  an  inheritance,  is  intitled  to  the  abfolute 
ownerfliip,  as  at  common  law,  ,the  conditional  fee 
became  abfolute  by  the  parties^  having  ifilie.  He 
therefore  decreed  performance  of  the  contrad,  and 
the  widow  who  was  the  devifee  of  Sir  F.  M.  to 
convey. 

Lord  Kenyon^  by  whom  the  above  cafe  was  ftated 
from  a  note,  obferved  in  reading  it,  that  the  fine  fur 
cencejjit  in  this  cafe  had  no  other  efFe£l  than  any 
othtv  zSk  inter  vivos^  and  that  he  fuppofed  it  had 
been  levied  in  this  cafe  in  conformity  to  what  was 
done  in  the  cafe  of  the  Duke  of  Graf  tan  verC  Han^ 

mer^  ftated  in  the  context  yi/>r<2  387.  though  the 
fame  reafon  did  not  apply. 

In  that  cafe  the  fine  was  neceflary  on  account  of 
the  owner  being  zfeme  crue*t> 

'  And  Lord  Kenyon  further  obferved,  that  Lord 
Northington  fccmcd  to  be  oi  opinion  Sir  F,  M*  might 
haveJefeated  the  remainders  by  hiswillalone.  Tothis 
laiter  part  of  the  note  his   Lordfliip  obferved,  he 

(Lord 
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power  of  difpofition  to  his  own  life-eftate 
only;  as  where  an  eftate  pur  autre  vie  is  li- 
mited 


(Lord  Kenyan)  had  added  a  quan :  but  at  that  tirAe 
he  was  young  in  the  profeffion,  and  he  had  generally 
vnderftood  chat  the  remainders  in  fach  an  eftate 
could  x>nly  be  defeated  by  fome  a£l  inter  vivos  i  but 
on  further  confideration,  he  was  not  fure  that  the 
firft  taker  might  not  deftroy  them  by  his  will.  He 
deiired  however  to  have  it  underftood  that  he  was 
not  deciding  any  thing  on  this  point,  by  which  he 
was  bound  in  future,  when  it  might  become  necef- 
fary  to  confider  it ;  but  at  prefent  he  was  rather 
inclined  to  think  that  the  firft  taker  might  bar  the 
remainders  over  by  his  will  alone. 

If  the  principle  laid  down  by  Lord  Northington 
be  true,  viz.  *^  that  the  perfon  who  would  be  tenant 
in  tail  of  fuch  eftate,  were  it  an  inheritance,  is  in* 
titled  to  the  abfolute  ownerlhip"  it  feems  to  follow 
as  a  neceilary  confequence,  that  it  would  pafs  by 
his  will,  difcharged  from  any  fubfequent  limitations  ; 
but  none  of  the  cafes  fecm  to  warrant  that  con- 
clufion,  for  they  all  turn  upon  the  ground  of  fome 
ad  done  in  the  life  of  the  teftator,  while  he  was  in 
pofleflion.  And  if  this  principle  cannot  be  fup« 
ported,  then  it  feems  to  me  queftionable,  whether 
the  determination  as  to  the  tSt&  of  a  will  in  fe* 
vering  a  jointenancy,  does  not  turn  upon  principles 
which  by  analogy  bear  upon  this  queftion,  and 
furnilh  a  ftrong  argument  againft  the  conclu^ 
fion,  that  a  will  will  deftroy  the  remainders  in  fuch 

cafe : 
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tilired  to  A.  for  life,  remainder  to.£.  for  lifei 
there  the  firfl:  taker  cannot  bar  the  remainder.' 

This 


cafe :    for   the  reafon    given,  LittUton,  Sic.  287. 
.  why  a  devife  by  a  jointenant  is  void,  is  thus  expreiled 
by  him  '*  and   the  caufe  is,  for  that  no  devire  can 
|ake  effeA  till  after  the  death  of  the  devifor,  and 
by  his  death  all  the  land  prefently  cometh  by  the  law 
'to  his  companion  which  furviveth,  by  the  furvivor^ 
the  which  he  doth  not  claim,  nor  hath  any  thing  in 
the  land  by 'the  devifor,  but  in  his  own  right,  by  the 
furvtvor  according  to  the  courfe  of  law."     Now  if 
the  title  of  the  furvivor  in  fuch  cafe  is  good  againft 
the  devifee,  becaufe  no  devife  can  take  efFed  till 
.  after  the  death  of  the  devifor,  and  by  his  death  all 
the  land  prefently  cometh  by  the  law  to  his  compa- 
nion, or  as  I^ord  Coki  comments  on  this  paflage, 
Co.  Lift'.  185.  b*   ^*  the  reafon  of  which  priority  is 
that  the  furvivor  claimeth  by  the  firft  feoffor  (/.  /• 
the  perfon  creating  the  jointenancy}  and  therefore 
his  title  at  l^w  is 'paramount  the  title   of  the  de- 
vifee."     Either  of  thofe  rcafons  fccm  to  me  ^s 
applicable  to  the  cafe  of  perfons  claiming  in  re« 
mainder  after  an  eftate  in  nature  of  an  effate-tail 
in  land  held  pur  autre  vie,  as  to  the  cafe  of  a  perfon 
claiming  by  furvivorfliip  ;   for  it  is  not  confidered 
either  by  Littleton^  or  his  commentator,  as  an  abflraA 
incident  of  this  fpccies  of  eftate,  but  founded  upon 
the  efFed  and  operation  of  the  deed  creating  the 
jointenancy,  and  of  the  will  as  referable  to  the  in- 
tereft  pf  the  different  claimants,  at  the  inftant  of  the 

death  of  the  jointenant  firfl  dying. 

Vol.  II.  Y '  And 
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This  was  clearly  held  by  the  court  in  the 
above  cited  cafe  of  Lew  v.  Burron,  for  fuch 

all- 


And  in  a  cafe  in  my  poflfeffion,  in  which  the  fol-' 
lowing  circumftances  occurred,  v/z.  the  firft  tenant 
in  tail  of  fuch  an  eftate  which  he  took,  fttbje£l  to  a 
mortgage)  joined  with  the  mortgagee  afterwards  in 
an  aflignment  by  leafe  and  releafe  to  another  perfon, 
who  paid  off  the  firft  mortgage,  and  the  alignment 
was  expreiTed  to  be  mzie  fubjeSf  to  the  old  equity  of  re* 
dimption  then  fubfifting  under  the  firft  mortgage, 
and  a  doubt  arofe  whether  this  was  fuch  a  difpofi- 
tion  as  would  bar  the  intail.  And  Mr.  Ftamo  ad- 
mitted that  a  queftion  might  have  been  made,  whe- 
ther the  tenant  in  tail's  concurrence  in  fuch  anaiSgn- 
ment  barely  to  pay  oft*  the  mortgage  money,  would 
have  amounted  to  fuch  adifpofitionas  would  bar  the 
intail  j  but  he  was  clearly  of  opinion,  that  if  the  con* 
fideration  for  fecuring  of  which  the  aflignment  was 
made  did  not  confift  wholly  of  principal  money 
then  due  upon  the  old  mortgage  made  by  the  tefta* 
tor,  but  included  fome  arrears  of  intereft  due  upon 
the  principal  money  owing  upon  the  old  mortgage 
when  the  account  was  fiated,  that  the  turning  of 
this  intereft  into  principal,  and  thereby  increafing 
the  fum  charged  upon  the  lands,  by  making  fuch 
landsa  fecurity  for  a  greater  fum  after  the  affignment, 
than  they  ftood  fubje£t  to  before  under  the  old 
mortgage,  was  in  fad  the  creation  of  a  new  equity 
af  redemption,  and  confequently  amounted  to  a.diC- 

pofitioQ 
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a  limitation  in  remainder  after  a  lif^«eftate 
ooly^  has  no  tendency  to  a  perpetuity. 

And  in  a  cafe,  where  jt,  having  a  freehold   Williaius  v. 
leafe  for  three  lives  to  her,  her  executors  ad-   ^Vez  681 
mihiftrators  and  afligns,  afligned  it  and  all  her 
right  title  and  intereft  in  and  to  the  fame,  to  a 
truftee  to  theufe  of  her  fon  S.  for  and  during 
the  term  of  his  natural  life,  and  from  and  af-*     (  390 
tcr  his  deceafe  to  the  ufc  of  bis  iffue  lawfully 
begotten,  and  for  want  offucb  iffue  to  the  ufe 
of  ^.  her  executors  and  adminiftrators  during 
the  refidue  of  the  term.  Lord  Hardwicke  held, 
thac  S.  took  an  intereft  for  his  life,  and  the 
whole  refidue  of  the  Icafe  veiled  abfolutely  in 
the  iffue,  for  he  conftrucd  the  words/<?r  want 
offuibiffue male  to  mean  not  leaving  ijfue i  and 
that  the  effcft  of  the  limitation  was  to  the  fon 
for  life^  and  if  he  had  any  children,,  that  they   \^^^^^^^ 
ihould  have  it  abfolutely,  and  if  he  (hould   Seamao, 
have  no  child,  then  to  J.  her  executors  and   f""^'?;^,;^^*' 

ana  Jr  jlJex.  ■ 

adminiftrators.  122.  and 

Knight  V.  Ellis,  fupra  176. 


pofition  of,  or  ad  of  abfolute  ownerfhip,  exercifed 
over  the  whole  eft  ace,  which  was  the  fubje<S  of  the 
devife,  and  therefore  effeded  a  bar.  F4arni%  MSS 
O^in*  vol.     £.  378. 

Ya  And 
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Vide  3  P.  W.       And  it  is  the  fame  thing  if  the  firft  limitsC' 
265.  . 

tion  be  for  20  lives  all  fpending  at  the  fame 

time,  iince  it  amounts  to  no  more  than  the 

life  of  the  furvivor  of  them. 

Here  indeed  it  may  not  be  improper  to  re« 
mark,  once  for  all,  that  any  limitation  in  fu- 
ture, or  by  way  of  remainder  of  lands  of 
inheritance,  which  in  its  nature  tends  to  a  per- 
petuity, even  although  there  be  a  preceding 
veAed  freehold^  fo  as  to  take  it  out  of  the  de- 
fcription  of  an  executory  devife,  is  by  our 
courts  confidered  as  void  in  its  creation  \  as 
(  39^  )  in  the  cafe  ofa  limitation^of  lands  in  fucceflTion, 
firft  to  a  perfon  in  ejfe^  and  after  his  deceafe 
to  his  unborn  children,  and  afterwards  the 
.  children  of  fuch  unborn  children^  this  laft  re- 
mainder is  abfoluiely  void;  and  there  is  no 
carrying  the  cftate  to  them  but  by  comprif- 
ing  them  in  the  extent  of  the  eftate  limited 
to  their  parents,  namely^  to  the  unborn  chil- 
dren of  the  perfon  in  ejfe  j  that  is,  by  giving 
fuch  unborn  children  of  the  perfon  in  ejfe^  an 
eftate  of  inheritance,  which  is  an  eftate 
tail. 

• 

And  it  is  upon  this  principle,  that  the  con- 
ftant  praftice  of  limiting  an  eftate-tail  to  the 
firll  and  other  fons  in  marriage -fettlements  is 

founded^ 
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founded ;  for  though  a  child  unborn  might 
take  an  eftace  for  life  {a)  as  well  as  an  eftate- 

tail> 

(^a)  StcLovelaci*sc2i{e^  Saviili^sRtp.j^.  iL$on. 
35-  P'-  45*  8  ^iVr.  Jbr.  239.  ^/.  3.  Which  arofe 
upon  an  adion  of  wa(!e  againft  T,  L.  who  held 
lands  under  a  devife  by  J.  L.  to  //.  L,  his  Ton,  to 
have  and  to  hold  to'  the  faid  H.  L.  and  to  the  iUifl 
iflue  male  of  his  body  ifluing,  and  for  want  of  fuch 
heir  male  of  bis  body,  remainder  to  7*.  L,  fon  of  the 
faid  y*L,  it  hand*  mafcuC  de  corpon  fuo  legit*  gxi'^ 
unt\  Then  f.  L,  died  H*  L.  then  having  no  iflue 
male,  and  after  the  death  of  J.  X.  the  faid  H.  L. 
entered  and  aftefwards  had  iflue  J.  L,  thedefendant, 
his  eldefl  fon,  and  then  H.L.  die^,  and  J,  L.  entered 
by  force  of  the  will  ;  and  the  queftion  was,  if  H.L^ 
alone  took  by  the  devife,  or  his  eldeft  ifllie  in  re- 
mainder, and  what  eftate.  And  it  was  agreed  by 
all  the  juftices  that  no  eftate  tail  was  created  by 
the  words  "cldett  ifliie  of  his,  H.L*s  body"  nor 
any  way  implied  from  the  limitation,  in  remainder 
over,  for  default  of  iflTue.  And  the  plaintiff  had 
judgment  to  recover,  which  judgment  could  only 
be  given  upon  the  ground  that  the  eldefl:  fon  took 
an  eftate  for  life ;  for  if  he  had  not  taken  fuch 
eftate,  the  a£tion  of  wafte  could  not  have  been 
maintained  againft  him,  as  he  would  then  have  had 
no  intereft  in  the  land  except  by  abatement* 

The  cife  of  />/««  §n  dim*  Briddon  v.  Pcgh  MUb*  * 

24  Gf  3.  furnifhes  another  inftance  of  this  fort.     In 

Y  3  that 


■ 
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tail,  yet  fuch  eftare  would  DOt  extend  to 
the  iflue  of  fuch  child^  and  no  eftate  limited 

to 


that  cafe  (after  a  devife  to  S.  Najb  foo  of  T.  and  M» 
Najh  for  lifct  remainder  to  truftees  to  prefelrve  Con- 
tingent Remainders,  remainder  to  the  firft  and  other 
ions  of  5.  Najh^  and  the  heirs  male  of  his  and  their 
bodies  refpeAively)  the  tefliator  proceeded  **and  for 
default  of  fuch  ifliie,  to  the  ufe  of  all  and  every  the 
daughter  and  daughters  of  the  faid  T.  Nafiy  on  the 
body  of  the  faid  M.  his  wife  begotten,  and  to  be 
begotten,  and  for  dtfault  of  fuch  iffw^  to  the  ufe 
of  the  right  heirs  of  the  faid  71 N.  for  ever  )  and  it 
was  held  that  the  daughters  had  an  eftate  forlife  only* 
Vid^  3  Durnf.  and  Eaji  Term  Rep»  87.  noti  (a). 

So  in  the  cafe  of  Hay  and  the  Earl  of  Coventry^ 
3  Durnford  and  EaJi  Term  Rep.  83.  Sir  R.  W.  being 
felled  in  fee,  of  the  premiiTes  in  queftion,  devifed 
them  to  J  W.  and  i2.  ^,  and  their  heirs  upon 
certain  trufts  therein  mentioned,  and  fubjed  thereto 
upon  truft  to  ftand  feifed  thereof  to  the  ufe  of  his 
grandfoo  R.  Lord  C.  /or  life,  remainder  to  truftees 
tp  preferve  Contingent  Remainders,  remainder  to 
the  firft  and  other  fons  of  the  faid  Lord  C.  in  tail 
mail,  remainder  to  Lady  F.  C«  for  life,  remainder  to 
truftees  to  preferve  Contingent  Remainders,  remain* 
der  to  the  firft  and  other  fons  of  the  faid  Lady  F. 
C.  in  tail  male,  and  in  default  of  fuch  iflue  *'  to 
^  the  ufe  of  all  and  every  the  daughter  and  daughters 

Mof 


N. 
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to   fudh    ifTue^    as  purchafers^   would  be 
good  (a). 

Thcrc- 


^^of  the  body  of  the  faid  Lady  F.  C,  lawfully  iflu- 
*^  ing,  as  tenants  in  common  and  not  as  jointenants ; 
**  and  in  difauU  offucb  ijfui^  to  the  ufe  and  behoof  of 
^*  his  own  right  heirs  for  ever."  All  the  preceding 
limitations  being  expired  and  Lady  F.  C.  having 
left  only  one  daughter  Lady  C.  H.  who  died  with- 
out iffue  male,  leaving  an  infant  her  only  daugh- 
ter and  iflue  ;  the  qujcftion  was  what  eftate  Lady 
C  H.  took  in  the  eftates  in  queftion.  And  it  was 
held  that  Lady  C.  H^  took  an  eftate  for  life  only  in 
the  eftates  in  queftion* 

{a)  But  although  an  eftate  limited  to  the  iflue  of 
Aicb  unborn  child,  as  purchafers,  would  be  bad  for 
reafons  that  will  be  herein  after  explained,  any 
veftcd  remainders  after  an  eftate  for  life  limited  to 
an  unborn  child  would  be  good ;  Mr*  ButUr  iiu 
deed  in  his  notes  upon  Cokt  on  Littlit$ny  pagg  277. 
in  fpeaking  on  the  fubjed  of  powers,  illuftrates  the 
dodrine  he  is  there  laying  down,  by  a  propofition 
which  feems  to  contradi£l  what  is  here  aflerted, 
for  that  Gentleman,  to  diftinguifti  between  a  litoi* 
tation,  taking  efied  by  the  exercife  of  a  power  con- 
tained in  a  deed,  and  the  fame  limitation  inferted 
in  the  body  of  the  deed  itfelf  creating  the  power, 
obferves,  as  one  known  and  peculiar  circumftance 
attending  powers  of  the  nature  of  thofe  of  which  he 
is  there  fpeaking,  ^*  that  by  the  execution  of  fuch  a 

Y  4.  «•  power 
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Hambcrftoii        Therefore  where  a  teftator  devifed  lands  to 
fton.  ""   '     *  corporation  in  truft  to  convey  the  faid  lands 

I  P.  W.  332.  to 

and  vide  % 

Barrow  1632,  ■ 

f  c  ieq. 

'  <«power  v/z.a  power  of  appointment,  a  Vfe  gftatt 

^*  may  be  limited  to  a  perfon  not  in  ejfe^  at  the  time 
'*  when  the  deed  giving  the  power  was  executed, 
**  wUh  rtmainden  ever.  Now  if  we  confider  tbefe 
^*  limitations  as  inferted  in  the  original  deedj  tbi 
^^nmainders  over  would  be  V9id\  for  though  a 
*^  perfon  may  limit  an  eftate  for  life,  to  a  perfon  not 
**  in  effii  he  cantiBt  limit  a  remainder  upon  it.  fiut  * 
/*  thefe  limitations  under  powers  of  appointment, 
^  ^'  are  in  every  day's   practice ;  and  eftates  for  life 

*^  with  remainders  over,  are  limited  under  them  to 

**  perfons  not  in  eje  at  the  time  of  the  execution 

*'  of  the  original  deed,  in  the  fame  manner,  and  to 

^*  the  fame  extent,  as  if  inftead  of  being  devifed  out 

<^  of  the  feidn  of  the  feofFees  of  the  original  deed, 

'^  and  in  that  point  of  view  as  making  a  part  of  that 

"  deed,  the  ufes  and  eftate   fo  limited  were  created 

<*  by  an  original  fubftantive,  independant  and  integral 

**  conveyance."     This  Gentleman  in  his  additional 

notes  to  Co.  Liu.  271.  b.  has  corrected  thepropofl- 

tion  above  dated,  as  to  any  diftindion  between  the 

exercife  of  the  pov/ers  in  a  deed,  and  limitations  in 

the  fame  deed,  in  refpefi  of  the  perfons  capable  of 

taking  by  way  of  remainder,  under  the  execution 

of  fuch  powers,  or  under  fuch  limitations,  but  he  has 

left  his  prapofition  as  to  the  capacity  of  limiting  a 

remainder  by  an  original  deed,  to  take  effeA  after 

^n   eftate    for   life   io^  a  ferjm  not    in  ejfi  unex- 

plained. 
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to  M  for  life,  and  after  his  deceafe  to  M.\  . 
j5rft  fon  for  life,  and  fo  to  the  firfl:  fon  of  that 

firft 

plained,  and  he  feems  now  eiren  to  doubt  whether 
fuch  power  enables  the  donee  thereof,  to  appoint  a 
life  eftate  to  a  perfon  not  in  ejft  {viz.  an  unborn 
child)  for  be  /aysf  fpeaking  of  a  particular  or  un- 
qualified power,  *'  where  the  objeAs  are  qualified,  • 
a$  a  power  t>f  appointing  to  the  children  of  the  . 
party  himfelf,  though  perhaps  it  may  enable  him  to 
appoint  life  eftates,  to  children  unborn  at  the  date    * 
of  thede^d  creating  the  power,  yet  if  it  enattles  him 
to  apfoint  life  eftates  to  thofe  children,  it  certainly 
does  not  authorife  him  to  extend  the  appointment  to 
the  children  of  thefe  children  fo  as  to  make  them  take 
by  purchafe^  nor  to  appoint  any  other  eftate  which 
nEiight  not  have  been  created  by  the  very  deed,  creat- 
ing the  power."  This  hypothetical  mode  of  fpeaking,        , 
as  to'focb  power  enabling  the  donee  of  it  to  appoint 
a  life  eftate  to  a  perfon  not  in  ejfe^  by  a  Gentleman 
of  iMgb  profefiional  reputation,  and  his  leaving  the 
other  propofition,  as  to  the  incapacity  of  a  perfon  to 
limit  a  remainder,  to  take  efFed  after  an  eftate  for 
life  to  a  perfon  not  in  tjfe^  by  the  limitation  of  a  ufe 
10  the  original  deed,  without  thcaidof  a  power  there- 
in, unexplained,  leaves  thefe  as  matters  of  doubtful 
conftrudlion,   which  feem  to  me  clear  beyond  the 
poflfibJlity  of  difpute  ;  for  the  only  criterion  by  which 
the  validity  oflimitations  of  this  kind,  whether  efiecSl- 
ed  by  a  dired  limitation  of  an  ufe,  or  throvgfa  the 
medtum  of  a  power,  are  to  be  meafured,  in  refpect 
of  their  being,  or  not  being  too  remote,  fcems  to  be 

Vo;,.n.  'Ys  their 
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firft  fon  for  life,  &r.  and  if  no  ifTue-mire  of 
the  firfl:  fon^  then  to  the  fecond  fon  oCM.  for 

life, 

■  ■■  ^  ■  ■         I  a        ■■      ■    I  ^1  ■       I  ■  ■!       I  III  ^ 

their  tendeocjr  or  non-tendency  to  a  perpetuity  j 
every  limitation  of  property  is  admiffible  by  the 
law  of  Englandj  however  capricious,  if  it  be  frte 
from  tiie  imputation  of  tending  to  a  perpetuity  ;  a 
limitation  to  a  perfon  not  in  effi  for  lifef  with  vefted 
remainders  over,  is  certainly  free  from  this  impula* 
tion,  for  the  remainder* man  may  alien  his  fniertft 
immediately,  and  fliould  a  perfon  come  fi»  j^  an* 
fwering  the  defcription  prefcribed  by  the  poweri  that 
perfon,  as  foon  as  he  attains  the  age  of  tw^nty<one» 
together  with  the  remainder-mao,  may  maice  aa 
abfolute  difpofition  of  the  whole  eflate,  confequently 
fuch  limitation  does  not  tie  up  any  portion  of  the 
property  fubjedled  to  it,  for  more  than  tWenty-onc 
years  after  a  life  in  being,  which  is  clearly  within 
the  bounds  the  law  prefcribes  in  fuch  cafea« 

Thus  in  the  cafe  of  Rutkdgi  %TiA  Domlly  Vi%* 
jun.  Rep,  vol.  2.  357*  which  arofe  upon  afettlement 
of  ftocic  and  money  upon  ^,  for  life,  after  his  deceafe, 
for  his  wife  B.  for  life,  and  after  the  deceafe  of  the 
furvivori  if  there  (houid  be  any  iflue  of  the  mar* 
riage,  to  pay  divide  and  diflrtbute,  affignand  transfer 
the  truft  premifcs,  or  the  fccurities  \n  which  the 
fame  Ihould  be  in  veiled,  unto  and  among  ail  and 
every  the  children,  and  grandchildren  or  iflac  of 
the  faid  Intended  marriage,  if  there  fliould  be  more 
than  one,  in  fuch  Iharcs  and  proportions,  and  ttn« 

der 
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life,  and  fo  to  his  fir  ft  fon,  6f^.  with  remain- 
ders over  to  about  fifty  others  for  their  lives 

fucceffivcly. 


itt  fuch  reftri^ions,  limitations  and  conditions^  and 
at  fuch  time  and  times,  and  in  fuch  manaer  and 
form  a$  yf.  and  his  wife,  by  any  deed  or  deeds, 
writing  or  writings,  to  be  by  them  duly  executed  as 
the  fettlemeiit  exprcfled,  (bould  from  time  to  time, 
or  at  any  time  or  times  during  their  joint  lives,  di* 
rtSt  or  appoint,  and  for  want  of  fuch  appointment 
unto  and  among  all  and  every  the  children  and 
grandchildren,  or  iflue  of  the  intended  marriage,  If 
more  than  one,  in  fuch  (hares  and  proportions,  isfc* 
as  the  furvivor  (hould  from  time  to  time,  &c.  by 
any  deed  or  deeds,  writing  or  writings  executed  as 
aforefaid,  or  by  his  or  her  laft  will  and  teflament 
give,  declare,  dired  or  appoint,  and  for  want  of 
fuch  apf^ointment,  (^c.  A.  died  and  B,  by  her  will^ 
made  in  purfuance  of  the  power,  appointed  that  part 
of  the  truft  premifes  fhould,  upon  her  deceafe,  be 
transferred  to  her  executors  upon  truft  for  E.  her 
daughter,  for  her  feparate  ufe  for  life,  and  after  heir 
deceafe,  then  over.  Etpir  the  Maftir  rfthi  R»lls^ 
A  queftion  might  arife,  how  far  an  unborn  child  is 
to  be  made  tenant  for  life  ;  but  it  is  eftablilhed  on 
good  principles  in  precedent,  certainly,  that  this 
may  be.  The  doubt  was,  whether  it  was  not 
tying  up  theeftate  beyond  lives  ih  being,  and  twiuty" 
$ne  jtars  afterwards  :  but  that  is  not  fo,  where  the 
abfolute  intereft  is  difpofed  of,  and  veiled,  though 
jpart  is  given  for  life ;  for  that  peiibn  with  the  per* 

fon 
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fucceffively,  and  their  fefpeftive  fbns  when 
born,  for  their  lives  relpedi^ely,  and  ib  on 
without  giving  an  cftate-tail  to  any  of  them, 
or  making  any  difpofition  of  the  fee.  Lord 
C.  Cowfer  held  this  to  be  a  perpetuity  j  but 
that  the  conveyance  Ihould  be  as. near  the 
intent  as  the  rules  of  law  would  admit,  viz. 
by  making  all  the  perfons  in  being  but  tc- 


fon  having  the  abfoluce  intereft  may  dirpofe  of  the 
eilate.     It  is  not  unalienable  *. 

The  above  is  a  cafe  in  point,  as  to  the  capacity  of 
the  owner  of  an  eftate  to  limit  a  remainder  after  a 
life  eftate,  to  a  perfon  not  in  iffe^  through  the  medi- 
um of  a  power;  and  the  cafes  (tatedyii/rtf  392  note(tf) 
and  the  reafons  and  principles  ftated  by  his  Honor  in 
deciding  upon  the  cafe  ol Routledgt  2Si^  DfrrtlLSo  ob- 
vioufly  apply,  with  equal  force,  to  an exprefs  limita- 
tion, through  the  mealiumof  a  uje^  inftead  of  through 
that  of  a  power,  that  it  feeras  to  me  unneceflary  to 
occupy  the  time  of  the  reader  in  fuggefting  any  other 
reafons  in  fupport  of  fo  fully  admitted  a  propofition as 
that  no  eftate  can  be  limited  through  the  medium  of 
a  power,  which  would  not  have  been  valid  or  inferted 
in  the  original  deed,  which  neceflkrily  involves  the 
converfe  propofition,  that  every  eftate  which  will  be 
valid,  if  limited  through  the  medium  of  a  power, 
will  be  equally  valid,  if  limited  through  the  medium 
of  a  ufe  in  the  deed  creating  the  power. 


*  Et  vide  Adams  v.  Adams,  Coviper  631. 

*    .  nancs 
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nants  for  life,  and  limiting  eftatcs  tail  to  the 
fons  unborn  (a). 


With 


(a)  And  this  principle  ofty  pres  was  applied  to  a 
ufe  executed  io  the  cafe  ofNuhol^nA  Nichols  2  Black. 
Rep*  1 152.  which  arofe  upon  a  cafe  out  of  Chan* 
eery  for  the  opinion  of  the  Court  of  Common  Pleas, 
where  A.  devifed  all  his  real  eftates  to  trufiees%to 
the  life  of  the  /econd  fin  oi  B*  begotten  or  to  be 
begotten,  during  the  life  of  fuch  fecond  fon  ;  and 
after  the  death  of  fuch  fecond  fon,  or  in  cafe  he 
ihould  inherit  his  paternal  eftate  by  the  death  of  his 
elder  brother,  then  to  bis  fecond  fon  lawfully  to  be 
begotten,  and  his  heirs  male ;  and  for  default  of  fuch 
liTue,  to  the  third,  fourth,  and  other  fon  and  fons  olf 
thcfaid  B.  feverally  and  fucceflively,  according  to 
the  priority  of  birth,  and  the  heirs-male  of  the  body 
of  fuch  third,  fourth  and  other  fons,  refpedively  : 
and  in  default  of  fuch  iiTue,  to  the  fame  trudees  and 
their  heirs,  to  the  ufe  of  the  eldeft  fon  of  C.  during: 
his  life,  and  the  heirs  male  of  his  body,  remainder 
to  the  fecond  fon  of  C.  and  the  heirs  male  of  fuch 
fecond  fon  lawfully  ifluing,  remainder  to  the  ufe  of 
the  third,  fourth  and  other  fon  and  fons  of  the  faid 
C.  feverally  and  fuccefTively,  l^c.  and  to  the  heirs 
male  of  their  rcfpeftivc  bodies,  and  for  default  of 
fuch  IlTue,  he  devifed  all  his  freehold  eftates  before* 
mentioned  10  D,  and  his  heirs  for  ever.  He  alfo 
gave  and  bequeathed  all  his  cuftomary  land  to  (he 
faid  Z).  and  for  default  of  fuch  iflue,  to  the  heirs  nnale 
of  the  faid  Z).  and  for  default  of  fuch  ifTue  to  the 
cullomary  heirs  of  the  teftator  :  the  Court  certified 

unanimouily 
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Vide  Carth.         With  regard  to  executory  devifes  we  are  M 
«JjSnr     «m«""ber,  that  wherever  one  limitation  of  a ' 

devife 


vnanimoufly  that  the  eftate  vefted  in  the  fecoii^ 
fon  of  JS.  (when  any  fuch  Ihould  be}  by  way  of 
executory  devife,  and  would  in  the  mean  time  de* 
fcend  to  the  heir  at  law  of  the  teftator,  and  alfo  that 
in  order  to  efte£iuate  the  general  intent  of  the  de* 
vifor,  fuch  fecond  fon  would  take  an  eftate  U  bum 
4md  the  bilrs  male  $f  his  bady^  determinable  on  the 
acceffion  of  the  paternal  eftate 

Lord  Kenyan  when  Mafter  of  the  Rolls,  applied 
this  principle  of  conftrudion  cy  presj  adopted  in 
the  above  cafes,  to  an  appointment  under  a  power, 
in  the  cafe  of  Pitt  v.  Jackfeny  2  Bfe.  Rep»  Chan.  51* 

In  that  cafe,  money  was,  previous  to  a  marriage, 
covenanted  to  be  laid  out  in  the  purchafe  of  lands, 
to  be  fettled  to  ihe  ufe  of  J.,  for  life,  without  im- 
peachment  of  wafte,  remainder  to  B.  for  life,  in 
bar  of  dower,  remainder  to  the  ufe  of  the  children 
of  the  ttiTLTn^gCj/ulje^  to  fuch  powers^  limitations  and 
prov't/lonsy  as  yi,  by  deed  or  will  (hould  appoint,  and 
for  want  of  fuch  appointment,  then  as  B*  (hould 
appoint,  and  in  default  of  fuch  appointment,  to  the 
vixc  of  their  children,  and  in  default  of  iflue^  to  A* 
in  fee.  yf.  had  feveral  children  by  B*  but  two 
daughters  furvived  them.  A.  by  his  will,  in  exe- 
cution of  the  power  in  the  fettlement,  direfied  part 

of 
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devife  is  taken  to  be  executory,  all  fubfequent 
limitations  muft  like  wife  be  {o  taken*    This 

is 

of  a  Aim  of  tnooey  to  be  laid  out  in  the  purchafe 
of  eftates,  to  be  conveyed  in  truft  for  his  daughter  ^ 

M.  during  her  life^  for  her  feparate  ufe*  remainder 
to  trustees  to  preferve  contingent  remainders,  re« 
mainder  to  all  and  every  the  child  and  children  of  his 
daughter  as  tenants  in  common,  with  remainders 
over.  And  one  qucftion  on  this  part  of  the  cafe 
was,  whether  the  gift  to  M.  for  life,  with  remain- 
der to  her  children,  was  a  good  execution  of  the 
power.  And  it  was  acknowledged  that  it  was  not 
a  good  execution  as  U  the  children^  but  was  fo  far 
Toid ;  and  then  the  queftion  was,  whether  if  the 
appointment  was  bad  on  account  of  the  excefs,  the 
whole  (hould  be  coniidered  as  unappointed.  His 
Honor  (lopped  the  argument  of  this  point,  by  aflcing, 
whether  it  (hould  not  go  hy  cy  pres^  and  cited  the 
cafe  of  Chapman  v.  Brown^  ilated  infra  in  this  note 
as  an  authority. 

And  a  fimilar  decifion  was  made  in  the  cafe  of 
Rohinfon  and  Hardcajlliy  t  Dumf.  U  £q/l*s  Term 
Rep.  24 1  •  which  was  a  cafe  fent  by  the  Lord  Chan- 
cellor for  the  opinion  of  the  court  of  King's  Bench. 
The  UA%  were  as  follow. 

By  fettlement  on  the  marriage  of  A.  with  B.  C.  the 
grandfather  of  A,  and  A.  conveyed  eilates  to  truftees 
Co  hold,  after  the  marriage,  and  after  a  limitation  to 

An   lot 
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is  laid  down  as  a  rule  by  Serjeant  Pemberton  irf 
the  cafe  I  have  cited  in  the  margin  3  for  (faya 

he) 

A*  for  lifC)  and  other  limitations,  not  affeding  tht 
prefent  queftion,   to  the  ufe  of  tniftecs  and  their 
heirs  in  truft,  for  fuch  child  or  children  of  the  body 
of  A.  on  the  body  of  the  faid  B.  to  be  begotten,  for 
fuch  eftates,  and  in  fuch  proportions  as  the  (aid  A* 
ihould,  during  his  life,  by  any  deed  in  writing,  or  by 
his  iaft  will  under  his  band  and  feal,  to  be  executed^ 
i^c.  direA,  limit  or  appoint,  and  in  default  of  fuch 
appointment,  then  to  jthe  firft  and  other  fons  of  A* 
and  5.  in  tail,  tsfc.     There  were  iflue  of  the  mar- 
riage  one  fon,  J.  D,  and  four  daughters.     B.  died 
in  the  life- time  of  her  hufband.     Then  A,  dcvifed 
the    fettled  eftate   to   the    ufe  of  his   fon   J,  D» 
for  Hfej  without  impeachment  of  wafte,  Yemain- 
'def  to  truft'ees  to  fupport  contingent  remainders, 
remainder   to  the  Jirft  and   other  fons  of  the  faid 
7.  Z>.  in  tail  genera],  with  divers  remainders  over. 
And  the  queflion  was,  whether  this  appointment 
'  to  y.  i>.  was  void  i  And  Mr.  Juftice  BulUr  on  the 
fecond  argument,  after  flating  the  power  and  the 
execution,  faid,  he  took  it  to  be  a  clear  rule  of  law 
on  the  ejcecution  of  a  power,  **  that  the  ixecutisn 
niuft  have.a  reference  io •  i\\t  pttwer  itfelf\  and  that  a 
perfun  claiming  under  the  execution >  takes  under  the 
deed  by  which  the  power  is  created ;   and  iherefcre  that 
the  ufe$  limited  by  the  pswer  mujl  be  fuch^  as  would 
have    Icen  good^    if'  limited  hy    the    original   deed** 
"  if  that   rule   were  law"  it  put  an  end  to  the 

cafe : 


he)  the  feveral  limitations  of  a  devife  of  one 
and  the  fame  things  fhall  never  be  made  to 

operate 

— ' ------  ■    — _^ — __^ —        ,_  _     _^^ _  _r_   !_"* 

cafe  (meaning  it  put  an  end  to  the  cafe  at 
to  the  claim  of  the  ifliie  of  unborn  children  as 
purchafers.)  But  that  tmineni  Judge^  proceeding 
Co  (hew  that  the  claim  of  the  plaintiff  in  that 
cafe  could  not  be  fupported,  obferved  as  one 
ground^  **  that  J*  D.  took  an  eftati  tail  underthi 
wiU,  in  ordir  to  give  iffi^  to  the  general  intent  of  the 
tifiaiorJ*  He  faid  <*  that  the  queftion  whether  or 
not  the  fon  fbok  an  eftate  tail  under  the  will,  de- 
pended very  much  on  the  cafes  of  Chapman  and 
Brawn"  (herein  after  ftated)  and  Pitt  v.  Jatkfin, 
{Supra), 

He  obferved  that  thegrounds  on.whicbthe  Mafter 

of  the  Rollsfeemed evidently  to  have  gone  in  the  latter 
cafe, were  decifive,  although  theexpreifion  attributed 
to  him  in^be  report  was  not  accurately  taken  ^^that 
the  whole  appointment  by  M.  S.  in  the  will  was  void'*  and 

* 

yet  that  fhe  took  an  eftate  tail  under  it.  That  de- 
termination muft  have  been  on  this  principle,  ^^thai 
where  there  is  a  general  and  a  particular  intent^  and 
the  particular  one  could  not  take  tjffefli  the  words  /hould 
befo  confirued  as  to  give  effeQ  to  the  general  intent, 
^^  The  dodirine  of  cypres  went  on  that  principle. 
The  Mafter  of  ihe  Rolls  grounded  hi>  opinion  on 
the  cafe  of  Chapman  and  Brown,  where  the  court 
faid,  •*  that  as  the  will  could  not  operate  fo  as  to  give 
an  efatefor  life^  to  the  unborn  fon  g/'  R.>  who  Wos  an 
Vol.  !!•  Z  unborn 


9» 
9» 
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operate  fcvcral  ways  {yiz.^  fomc  by  way  of 
executory  devife,  an4  others  by  way  of  re- 
mainder. 

unhirn  fon^  with  an  effate  in  tail  t^  his  ijfuty  then  ibat 
unborn  fonJhouU  tah  anefiate  tail. 


99 


-  And  Lord  Kenyony  Ch.  J.  and  Mr.  Jufticc 
Grofsy  in  the  cafe  of  Griffith  and  Harrifin^  ftatcd  in 
a  fubfcquent  part  of  this  note,  were  of  opinion,  that 
^his  do£lrine  of  cy  pres  was  appHcabU  to  cafes  of 
this  nature,  and  had  been  fp  confidered  by  high 
authority. 

But  inihc  cafe  of  Brijlow  and  Ward^  2  Vtz,.  juii. 
Rep.  136.  Lord  T'i&f/r/ffu;  feems  to  have  received  it, 
with  a  quaiidcation  of  its  applicability  to  fuch  cafes 
enly-t  in  which  the  objeAs  of  the  power  were  te- 
nants in  tail^  under  the  limitations  over,  in  default 
of  execution  of  the  power. 

In  that  cafe,  money  on  marriage  was  agreed  to 
be  invefted  in  Southfea  annuities,  upon  truft,  after 
the  death  of  the  hufband  and  wife,  to  apply  the 
capital  in  fuch  manner  as  the  hufband  fhould  ap- 
point, by  any  deed  or  writing  attefted  as  therein 
mentioned,  and  for  want  of  fuch  appointment  to  be 
divided  as  therein  exprcfled.  Afterwards  part  of 
the  fuTis  was  laid  out  in  lands,  which  was  fettled  to 
feveral  ufes. 

There  were  eleven  children   of  the  marrlagr. 
The  hufband  died,  having  prcvioufly  by  his  will, 

and 
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mainder.     The  court  feerfied  to  admit  the 
truth  of  the  pofition  i  but  it  may  be  worth 

while 


•*■ 


and  in  purfuance  of  the  power  given  by  the  marriage 
articles,  appointed,  after  the  deceafe  of  bi»  wife,  to 
his  eldeft  Ton  Henry  for  life,  and  afier  his  deceafe 
to  and  among  any  child  or  children,  ifiue  of  the 
marriage  of  his  faid  fon  with  his  then  wife,  in  fuch 
Shares  and  manner  as  his  fon  fhould,  by  any  deed, 
&f»  or  by  his  laft  will  and  teftament,  ^e.  dire£t  or 
appoint.  And  onequeftion  was,  whether  the  ap- 
pointment  to  the  children  of  Henry  could  be  fiipporc- 
ed  ?  And  the  Lord  Chancellor  (fo  far  as  is  niaterial 
to  the  point  now  in  difcuflion,  obferved)  that  this 
cafe  differed  materially  from  Pitt  and  Jackfon.  Sup- 
pofing  that  cafe  to  (land  as  a  clear  authority,  it 
would  not  enable  him  to  do  the  fame  thing  here, 
for  there  the  limitation  of  the  will  was  to  M.  S.  for 
life,  remainder  in  tail  to  her  children  as  purcbafers ; 
flie  being  entitled,  under. the  fettlement,  to  a  veiled 
eftate  tail,  fubjeft  to  be  devefted  by  the  appoint* 
ment.  Therefore  there  was  not  that  difficulty^ 
which  was  in'theprefeiTt  cafe,  in  conftruing,  that  (he 
reduced  her  intereft,  that  her  children  might  take 
eftates  tail  by  purchafe ;  and  that  might  be  execu- 
ted cy  pres^  by  letting  the  eftate  tail  (he  had,  exift^, 
fb  as  to  carry  over  the  benefit  to  her  children.  Here 
it  was  a  power  to  Henry  to  appoint  to  children,  in 
fuch  (hares  as  he  thought  fit.  No  eftate  tail  was 
given ;  nor  was  any  intention  of  that  fort  expi'eiled) 
but  the  children  would  take  either  by  the  appoint* 

Z  2  mcDty 
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while  to  conHder  upon  what  reafons  it  is 
grounded,  for  in  thecourfeof  pradtice,  quef- 

tions 

ment,  or  for  want  of  it  didributively  .^/r  capita. 
Therefore  that  liid  not  apply  ;  and  he  was  under 
the  neceffity  of  faying,  the  interefts  to  the  childrea 
of  Henry  could  not,  in  any  re(pe£l,take  eficd either 
as  to  the  land  or  the  money. 

In  this  cafe  Lord  Thurltnv  (eems  to  have  narrow- 
ed the  ground  on  which  Lord  Kinyon  decided  the  cafe 
of  Pitt  V.  Jack/on^  in  a  degree  not  warranted  by  the 
decidon  itfelf,  by  confidering  the  circumllance  of  the' 
daughter  being /;i////^^under  the  fettlement  in  that  cafe 
to  a  veiled  eftate  tail,  fiibjedto  be  devefted  by  the  ap-<> 
pointment,  as  the  foundation  of  the  decifion  ;  and, 
therefore,  that  it  was  only  applicable  to  cafes  in 
which  the  fame  circumftance  occurred,  and  in~ 
which,  by  rejecting  the  exercife  of  the  power,  fo  far 
only  as  the  donee  of  the  power  reduced  the  daugh- 
ter's intercft  to  an  eflate  for  life,  in  order  to  give 
her  children  an  eftate  by  purchafe,  it  produced  the 
tStSi  of  fetting  up  her  edate  tail  again,  which  let 
the  children  in  by  defcent,  which  was  cy  pnsy  and  a$ 
marly  as  could  bi  to  'the  eftate  limited  in  the  €K$rcife 
of  the  power, 

.  But  Lord  Kinyon  in  deciding  in  Pitt  and  Jackfin^ 
*  did  not  confine  himfelf  to  any  fuch  grounds;  but 

paerely  alluded  to  the  dodrine  oi  cy  pres  as  applica- 
ble. 
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tions  frequently  arife,  which  turn  upon  this 

very  point. 

With 

f  

ble,  reforting  to  the  cafe  of  Vhapman  znd  Brown^ 
'3  Burr.  1626.  as  his  authority. 

Now  the  cafe  of  Chapman  and  Brown  was  reded 
by  Lord  Mansfiild  and   Mr.  Juftice  fVilmoi^  on  the 
grounds  ftated  by  Mr.  Juftice  Buller^  in  the  cafe 
of  Rgbinfin  v.  HardeqftU  \  for  in  the  c^fe  of  Cbap'^ 
man  v.  Brown^  the  teftator,  after  other  devifes,  gave 
his  eftates  to  his  nephew  fVilliam  BrovM^  eldeft  fon 
of  his  brother  R.  and  his  affigns  for  life,  remainder 
to  his  firft  and  other  fons.  in  ftrid^  fettlement,  and 
for  want  of  fuch  ifltie^  then  to  the  fecond  fqn  of  his 
faid  brother  for  Ufe»  and  after  the  death  of  the  faid 
fecond  fon  of  his  faid  brother  R.  then  to  the  firft 
ion  of  the  body  of  fuch  fecond  fon  of  bis  brother, 
then  lawfully  begotten,  or  to  be  begotten,  and  to 
the  heirs  male  of  the  body  of  fuch  fecond  fon  law« 
ftilly  to  be  begotten,  and  for  default  of  fuch  ifHie, 
to  the  third,  fourth  and  fifth,  and  every  other  fon 
and  fons  of  the  faid  fecond  fon  of  the  faid  R.  (ac- 
cording to  their  feniority)  and  to  the  heirs  male  of 
the  bodies  of  the  faid  third,  fourth,  fifth  and  other 
fons  of  the  faid  fecond  fon  of  the  faid  R.  lawfully  ' 

to  be  begotten,  the  eldeft,  Cffr.  to  b^  preferred  be- 
fore the  younger,  &fr.andfor  want  of  fuch  iflue,then 
f^c.  And  the  teftator  did  declare,  that  the  reafon 
of  his  fettling  and  limiting  his  eftates  as  aforefaidj 
waSj  hicauft  ht  dejirtd  U  have  thtfamt  conthtui  in  bis 

Z  3  nam$ 
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With  rcfpcft  to  the  dcvife  of  a  term,  it  is 
clear,  that  li  there  be  10  limitations  of  it  af- 
ter 


name  and  bkady  fo  long  as  it  (hould  picafc  God  to 
prefer ve   the   fame.      The   teftator's   brother  had 

,  only  dfie  fon  IV.  born  in  thi  teftater*t  lift  time^  but 
be  had  z  Jecond  Ton  fT.  born  after  the  teftator's 
death,  and  in  the  life- time  of  ly.  IV.  died  with- 
out iilue,  and  then  the  fecond  fon  entered  and  fuf« 
fered  a  recovery.  And  the  queftion  was,  whether 
T.  the  fecond  fon,  and  who  was  not  born  till  after 
the  death  of  the  teilator,  took  an  eftate  tail,  or 
only  an  eflate  for  life.  And  it  was  contended  by 
thofc  whu  argued  againft  the  recovery,  that  7*.  the 
fecond  fon  was  only  intided  to  an  eftate  for  life, 
for  that  though  there  was  an  ambiguity  in  wording 
the   devife,   to   take   place   immediately  after  the 

'  death  of  ii.'s  fecond  fon,  it  evidently  arofe  from  a 
line  being  inadvertently  left  out  by  the  perfon  trant 
cribing  (he  will.  The  devife  immediately  after  the 
death  of  X.'s  fecond  fon,  was  '^  to  x\ic  firjl  fin  of 
the  body  of  fuch  fecond  fon,  and  to  the  heirs  male 
of  the  body  of  fuch ;"  thus  far  the  tranfcriber  copied 
right,  but  here  he  plainly  omitted  the  following 
words  ^'  firft  fonlawfully  to  be  begotten,and  for  wane 
of  fuch  ilTue,  then  to  the  fecond  fon  of  the  body 
of  fu^h  fecond  fon  of  my  faid  brother  R.  lawfully 
to  be  begotten,  and  to  the  heirs  male  of  the  body 
of  fuch"  if  thcfe  words  had  been  inferted,  the  claufe 
they  faid  had  been  quite  clear,  fenfible,  and  me- 
thodical.    Thcfe  Words  they  contended  ought  to 

be 
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tcr  a  devife  to  one  for  life,  &f r.  every  one  of 
the  20  will  be  equally  executory  as  the  firft  of 

them; 

be  fupplied  on  the  evident  intention.  On  the  other 
ftde  it  was  contended  that,  as  the  devife  ftood  *'  to 
t\it  fecond fon  of  R.  for  life  ;  and  after  his  deceafe,  to 
the  firft  fon  of  his  body,  and  the  heirs  male  of  the 
body  of  fuch  feconJ forty  *  it  was  unqueftionably  an 
eftate  tail.  But  the  Court,  confiding  of  Lord 
Mansfield  and  Mr.  Juftice  H^ilmoty  the  other  Judges 
being  abfent,  held,  that  T,  the  fecond  fon  took  an 
'  eftate  tail  \  that  they  could  not  infert  the  limitations 
fuppofed  to  be  left  out,  and  as  the  will  ftood,  there 
was  no  queftion  in  the  cafe.  But  they  faid,  if  the 
omitted  limitations  could  have  been  fupplied  by 
conftrudion,  they  thought  the  unborn  fon  of  an 
tinboM  fon  could  not  have  taken  ;  and  that,  to  effetluate 
the  general  Intention  of  the  teflator^  the  word  ^^fon* 
fhould  be  conftrued  a  word  of  limitation^  and  an  ejlate 
tail  given  to  the  fecond  fon  of  R. 

The  Reporter  ftates  the  argument  of  the  Judges 
at  length,  but  the  above  is  the  principle  deduced 
by  him  thereupon,  and  on  that  principle  it  is,  that 
I  conceive  Lord /JT^Ay^n  intended  to  ground  .his  de- 
cidon  in  Pitt  and  Jacifon,  and  not  to  confine  it  to 
the  narrow  ground  taken  by  Lord  Thurlowy  in  the 
cafe  of  Brijlow  and  Ward. 

But  in  the  before- mentioned  cafe  of  Routledge 
aiid  Dorrell^  fupra  page   329.  in  note    it  was  held, 

Z4  that 
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chcm ;  becaufe  all  are  equally  limitations  of 
A  term  after  a  difpofition  thereof  for  life, 

which 


that  the  i]o(9rine*of  ry^r^i  was  not  applicable  to 
cafes,  where  the  fuoje^  of  the  power  was  perf$nal 
iflatep 

The  fads  material  in  that  cafe  to  this  point 
were,  that  B.  appointed  part' of  the  iruftfuni  (be« 
ing  money  in  the  itocks)  to  her  fon  R.  £>.  for  life, 
but  with  full  power,  in  cafe  of  his  marriage,  to 
make  a  fettlement  of  the  faid  ftock,  or  any  part  of 
it,  upon  his  wife  and  the  i/Tue  of  fuch  marriage, 
and  after  his  deceafe,  in  cafe  of  no  fettlement,  to 
and  among  all  and  every  the  child  and  children  of 
R^  D.  in  equal  ihares  and  proportions,  if  more 
than  one,  if  but  one,  to  fuch  only  child,  at  fuch 
ages  and  times  as  therein  mentioned,  if  no  child- 
ren, at  his  death,  or  if  all  (hould  die  before  they 
Should  be  intitled,  to  R,  D.  bis  executors  and  ad- 
miniftrators.  And  His  Honor  faid,  as  to  the  ap- 
pointment to  R.  D.  ihe  fon,  for  his  life,  there  was 
QO  doubt  as  to  that ;  but  as  to  the  fubfequent  ap« 
pointmcnt  of  the  fund,  wh.en  it  was  clear  that  it 
was  intended  to  go  jto  his  children,  but  if.  there 
(hould  be  no  children,  then  to  himfelf,  and  he  be- 
ing capable  of  taking  the  whole  immediately,  though 
his  children  could  not  take,  he  muft  feel  great  re- 
ludance  in  declaring,  that  all  his,  B^%  difpofition  in 
favor  of  R  P.  after  his  life  interefl,  was  void  :  but 
^e  was  under  the   necefiity  of  fo  doing.     It  was 

contended, 
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which  cannot  hold  otherwife  than  by  way  of 
executory  dcvife.  Therefore  the  queftion 
can  only  arffe  ii^rcgard  to  the  devifeof  a  free-      (  394  ) 

hold; 


contended^  and  that  was  the  great  difficulty,  that,  if 
the  children  could  not  take,  upon  the  do£lrine  of 
Pitt  V.   Jafk/on^  the  intention  was  to  be  executed 
cjpns^  ai^d  if  it  could  not  be  executed  in  the  man- 
ner in  which  the  party  had  endeavoured  to  do  it^ 
the   court  would  fubilitute  fome  other  mode  by 
jyhjcjii  it  might  take  efFe£l :    ^e  knew  thedodrinc 
in  that  cafe   had   by  very  great  authorities  been 
queftioned.     Lord  Ktnyon  allowed  it  there,  and  in 
a  fimilar  cafe,  Griffith  v.  Harrifitij  {infra)  he  had  ad* 
hered  to  it,  and  was  followed  by  Mr.  Juftice  Groji. 
The  other  Judges  did  not  negative  that,  but  thought 
an  eftate  for  life  only.pafTcd  for  other  reafons.     In 
Brijltw  V.  tyard^  the  Chancellor  avoided  giving  any 
opinion  upon  that-:  his  Honor  fubfcribed  to  the  opi* 
Dion  pi  Pitt  ^•Jackforiy  as  far  as  it  was  decided  with 
regard  to  a  real  eftate,  fettled  to  a  perfon,  who  was 
an  obje£l  of  the  power,  for  life,  with  limitations  in 
ftrid  fettlement  to  perfons  not  objedts  of  the  power^ 
for  that  was  decided  in  the  cafes  of  Humbirjl$n  and 
JJumbirJIoHyZfid  Sp^fCir  v.  Duki9fAiarlborougbyhuxhe 
(the  Mafter  of  the  Rolls)  could  not  apply  thatto  p«r- 
(onal  property.     Pitt  v.  J^ifon  was  a  cafe  of  real 
eftate.     The  firft  and  o^ier  fons  were  incapable  of 
taking  as  purchafcrs :  I^rd  Kinyon  thought  that  as 
it  wasperfe£)ly  clear,  it  was  intended  to  go  to  the 
daughter  and  her  ifluc^  and  ^bey  cpuld  not  take  as 
I  pjurchafrrS| 


r 
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Vide  fiipra,     ftold ;  and  ther^  ^e  ire  to  confider,  that  every 
^°^'  executory  dcvife  is  cither  the  limitation  of  an 

'     eftate 


purchafers,  toeffeduate  the  general  intent  of  the 
teftator,  it  (Mould  be ^2  moulded,  and  he  relied  upon 
Chapman  V  Brown,  He  adn^itted,  andhe  reniem- 
bred  attending  the  argument  of  that  cafe  in  thd  Court 
of  King's  Bench  and  in  the  Houfe  of  Lords,  that  it 
v^as  n6t  decided  in  the  latter  cafe,  on  that  point. 
Lord  Parker  took  advantage  of  the  omiffion  of  tf 
line.  They  didfeens  to  avoid  giving  an  opinion  upon 
that  point  :  but  it  was  equally  clear,  according  to 
the  report,  that  Lord  Mamfiild  laid  down  that  doc- 
trine, and  he  did  not  find  much  6bje£bion  to  it, 
viz.  that  where  there  is  a  limitation  for  life  to  a  per- 
fon  unborn,  with  remainders  in  tail  to  the  firft  and 
dther  fonSi  as  they  cou4d  not  take  as  purchafers^ 
but  might  as  heirs  of  the  body,  and  a^  the  eftate 
was  clearly  intended  to  go  in  a  courfe  of  defcent, 
it  (hould  be  conftrued  an  eftate  tail  rn  the  perfon 
to  whom  it  was  given  for  life.  This  was  perfonal 
eftate,  Arft  given  for  life  to  the  parent,  an  objed 
of  the  power,  then  equally,  or  as  he  (hould  appoint, 
to  the  children,  who  were  not  the  obje£ls  of  the 
power.  He  was  defired  to  execute  that  cy  prm 
How  could  be  do  that  i  To  efFe£luate  fuch  inten- 
l!ion  he  could  only  give  it  to  him  abfolutely,  and 
then  it  would  not  go  in  a  courfe  of  defcent ;  but 
would  go  to  his  executors  and  be  liable  to  his  debts. 
In  the  cafe  of  a  real  eftate,  it  was  true  the  law  en- 
abled the  party  to  defeat  the  eflate  tail  \  but  an  a£t 

'    mull 


Executory  Bevifis.  ^j 

cftatc  after  the  fee  has  already  been  difpofcd 
of,or  clfe  is  a  freehold  to  commence  in  future^ 

wiihouc 


muft  be  done  by  him  for  that.  1/  he  died  without 
doing  that  a^,  the  eftate  went  to  his  iflbe,  but 
that  was  not  the  cafe  as  to  peribnal  eftate.  If  htf 
declared  him  intitled  abfolutely,  his  children  wooli 
Dot  fucceed  in  any  manner  intended  by  his  mother  9 
but  it  would"  go  to  her  (the  father's)  execucon 
Therefore  this  do<Strine  could  not  apply  to  fuch  a 
fubjed. 

The  learning  relating  to  powers  of  appointment, 
through  the  medium  of  which  (hifttng  and  fpringinj} 
ufes,  and  executory  dirp9fi*(;ions  sfre  freqiiently  carr 
ried  into  effed>  is  To  intimately  conne<Aed  with 
that  branch  of  law  upon  which  our  author  treats^ 
that  I  truft  it  will  not  be  deemed  a  departure  from 
the  main  obje£l  of  the  original  work,  if  I  take  this 
opportunity  of  ofFrcing  fome  obiervations  upoa 
this  abftrufe,  but  important  learning. 

Powers. of  appointment  are  modifications  of  ufes, 
whereby  the  owner  of  an  eftate  is  enabled,  either  to 
referve  to  himfelf  a  qualified  fpecies  of  dominion  di- 
ftind  from  the  legal  eftate,  or  to  delegate  fuch  quali- 
fied dominion  to  be  exercifed  by  ftrangers,  whereby 
they  may  withdraw  the  legal  eftate  out  of  the  owner, 
or  his  afTignees  or  truftees,  and  dire£^  it  to  go  in  a 
different  channel.  Whether  fuch  power  be  referved 
to  the  owner  of  the  eftate,  or  to   a  ftranger,   it 

always 
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without  any  preceding  freehold  to  fupport  it. 
In  the  firft  cafe  ic  is  evident,  that  every  linnf- 

tacion 


always  operates  firft  as  a  revocation  of  the  ufes^ 
cither  declared  or  refulting  on  the  origioa)  convey- 
ance,  then  exifting,  and  then  by  way  of  limitatioa 
of  new  ufes.     And  whether  fuch  power  be  referved 
-to  the  owner;  or  a  ftranger,  he  a£ls  in  the  cxercife 
of  it  inftrumentalhf  only  according  to  the  power  or 
authority  referved ;  and  his  appointee,  fo  far  as  he; 
comes  in  under  the  power,  derives  his  title  in  coa- 
fideration  of  law,  not  from  the  perfon  cxercifing 
the  power^  but  paramount,  namely  under  the  con- 
veyance by  which  the  power  of  appointment  is 
created,  juft  in  the  fame  manner  as  if  the  new  u(e 
had  been  originally  limited  to  fuch  appointee  in 
fuch  conveyance  i^^,inftead  of  awaiting  the  inter-- 
ppfition  of  the  appointment  by  the  perfon  to  whoiiv 
fuch  power  is  referved,  whofe  appointment  is  only 
directory  of  the  ufe,  to  which  that  conveyance  is  to 
enure;  and  fuch  ufe  when  declared  by  the  perfon 
exercidng  the  power,  hfed  by  the  fetjin  of  the  iruf'- 
tees  to  ufes  in  the  original  conveyance.     It  follows 
as  a  neceflary  confequence  of  thefe  incidental  quali- 
ties inherent  in   a  power,  that  the  ufes  declared  in 
the  execution  of  a  power ^  mud  be  fuch  as  would  have 
been  good  if  limited  by  the  original  deedy  and  that  if 
fuch  ufes,  if  limited  in  the  original  deed,  would  have 
|}een   void  as  too   remote,  and  tending  to  a  per- 
petuity,  they  will,  for  the  hnxt  reafons,  be  void, 

though 
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tation  fubfcqucnt  to  the  iirft  executory  <le- 
yik,  muft  be  alfo  executory ;  becaufe  it  is 

alfo 


though  declared  by  the  inftrument,  whereby  the 
power  is  exercifed* 

Accordingly  we  have  feen  in  the  cafe  of  Robin/in 
and  Hardcajile^  ftated  in  this  note,  that  the  decla- 
tion  of  the.  ufe  in  favor  of  the  unborn  chi[d  of  an 
unborn  child,  as  a  purchafer,  was  void  ;  becaufe  had 
fuch  ufe  been  inferted  in  the  original  .conveyance^ 
it  could  not  have  been  fupported,  but  would  have 
been  void,  as  tying  up  the  property  beyond  a  life  in 
bding,  and  twenty-  one  years  after. 

In  the  cafe  of  the  Duke  of  Devonjhlre  and  Lord 
Giorgi  CavenJiJh R,zUd  ^Term  Rep.  741.  which  a« 
rofe  upon  a  cafe  referved  at  nifiprius  on  an  ejectment 
to  recover  lands,  belonging  to  the  late  Countefs  of 
Burllngiofty  for  the  opinion  of  the  court  of  King's 
Bench  on  she  following  h&%\  Lady  Burlington  be- 
ing feifed  in  fee  of  the  mefluage  in  queftion,  gave 
and  devifedall  her  manors,  bfc.  whatfoever,unto  truf- 
'tees  and  their  heirs,  to  the  ufe  of  her  fon  In  law  ff^lllam 
Lord  Cavcndijh  for  life,  remajndec  to  truftees  to  pre- 
fcrve  Contingent  Remainders,  remainder  to  the  ufe 
of  fuch  of  his  child  or  children^  by  Charlotte  Lady 
Cavendijh^  his  late  wife,  for  fuch  eflate  and  eftates 
and  inYuch  (hares  andpropoitions,and  under  and  fab- 
y^Gt  to  fuch  powers^  provifions,  condilions^  reftric* 
'  lions 
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» 

alfo  a  limitation  of  an  cftatc  after  the  fee  has 
already  been  difpofcd  of.     In  the  latter  cafe, 

the 


/' 


tions  or  Itmitations  as  he  (hcoild  by  deed  in  writing 
iigned  and  attefted  by  and  in  the  prefence  of  twp 
or  more  credible  witnefles,  or  by  hi^  will  (o  figned, 
&fc.  nominate,  direct,  limit,  or  appoint,  and  in  de- 
fault of  fuch  nomination  to  the  ufe  of  all  and  ivtrj 
the  ^bild  and  (hildrfn  of  the  faid  WilUam  Lord  Ca^ 
vtndijhj  by  the  faid  CharUtte  Lady  Cavendtjh^  equally 
to  be  divided  between  them,  if  more  than  one, 
fhare  and  ihare  alike,  to  take  feverally  as  tenants  in 
common  and  not  as  jointenants,  and  of  the  fcTeral 
and  refpeflive  heirs  of  the  body  and  bodies  of  all 
and  every  fuch  child  or  children^  lawfully  to  be  be- 
gotten  *^  with  crofs  remainders,  between  fuch  chil- 
dren," and  for  default  of  fuch  to  the  ufe  of  William 
Lord  Cavendijh^  his  heirs  and  afligns  for  ever/' 
With  a  poyver  to  Lord  fyilliam  to  Icafe.  At  Lady 
Burlington's  dtceafe^  WilRam  Lord  Cavtndijh  (after- 
wards Duke  of  Devi>njhire)  had  iffue  then  living 
{William  Lord  Cavendijhy  and  now  Duke  of  Dtvon^ 
Jhire)  Richard  Lord  Cavendijhy  and  George  Lord  Co" 
vendijh^  and  Dorothy  the  late  Dutchefs  of  Portland. 
William  Lord  Cavtndijh  entered  by  virtue  of  Lady 
Burlington's  will,  and  remained  in  po/TeiEon  till  ^his 
death.  Previous  to  his  deceafe  he  made  his.  will, 
whereby  he  gave  and  devifed  unto  his  brother  George 
Cavendijh  and  Frederick  Cavendijhj  (among^  other 
things)  all  fuch  real  eftate  either  in  pofTeffion,  re«- 
maindcr,  reverfion,  or  expectancy,  as  he  had  power 

2  to 
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the  firft  executory  limitation,  being  the  firft 
freehold  limited  by  the  will^  no  freehold  can 

veft 


to  dirpore  of  either  by  the  will  of  Dorothy  Richmond 
dtceafedy  (Lady  Burlington)  or  of  his.  own  or  late  fa- 
ther's purchafe,  or  otherwife  howfoever,  and  alfo 
ail  money,  ^c.  (except  fych  part  as  he  fliould  there- 
after bequeath  to  his  eldeft  fon)  in  truft  that  they 
did  pay  and  appropriate  unto  the  ufe  of  his  daughter 
Dorothy  30>ooo  /•  he  then  direded'  them  to  lay  out 
the  remainder  of  his  perfonal  eftate  in  land  or  go* 
yemment  fecurities,  for  his  two  younger  fons  Ri- 
chard  and  Giorgi  Cavendijh  in  equal  (hares,  until  the' 
younger  attained    twenty-one   years,-  and  then  to 
make  an  equal  partition  and  to  ftand  feifed  as  to  one 
undivided  moiety,  to  the  ufe  of  the  faid  Richard  for 
tifi^  remainder  to  truflees  to  preferve  Contingent 
Remainders,  with  remainder  to  truftees  for   500 
years,   remainder  to   the  firft  and  .iv^ry  otbir  fon 
of  Richard  fucceffively  in  tail  mate,  remainder  to 
bis  fon  George  for  life ^  remainder  to.tr uftees  to  pre- 
ferve Contingent  ReiAainders,  remainder  to  truftees 
for  500  years,  remainder  to  the  firft  and  every  other 
fon  of  G/^r^/ fucceffively  in  tail  male,   remainder 
to  his  eldeft  fon  JVilliam  Cavendijh  his  heirs,  l^c. 
for  ever.     The  like  of  the  other  u/idivided  moiety, 
mutatis  mutandis*     And  be  declared  the  truft  of  the 
faid  feveral  terms  of  500  years  to  be  for  the  purpofe 
of  providing  jointures,  and  younger  children's  por- 
tions, for  the  wives  and    children   of  Richard  and 
George  in  fuch  manner  as  therein  mentioned.     The 

•  teftator 
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veft  in  poflTeftion  under  chat  will,  before  th^ 
time  appointed  for  fuch  limitation  to  take 

cffca  i 

» 

teftator   William  Duke  of  Dtvonjhire  died  leaving 
iflue  William  the  prefent  Duke,  Dortthy  late  Dut- 
chefs  of  Portland  the  lel[brs  of  the  plaintiff,  Richard 
Lord  Cav'endijh^  and  the   defendant   Lord   Gi$rgt 
Cavendijh.     The  queftion  was  whether  the  will  of 
the  late  Duke  of  Divonjhin  was  a  gooil  execution 
of  the  power  given  to  hicn  by  the  will  of  L^dy 
Buflingtony  or    to   any   and   what   extent.      Lord. 
Mamjiild  delivered  the  opinion  of  the  Court.     And 
the  iirfl  point  determined  was,  chat  the  plaintiffs  de- 
riving great  benefit  under  the  Duke's  will,  were 
bound  xo  acquiefce  in  his  difpofitions  tbrough$ut,  and 
co'nfequently  to  fufFer  a  recovery  or  make  the  title 
of  the  defendant  complete,    idly.  Thac  the  appoint- 
ment was  igood  to  Lord  Giorge  for  life,'  and  there- 
fore chis  ejectment  was   premaff^e.     But  as  to  the 
3d  point  confideredy  and  which  is  applicable  to  our 
prefent  fubjeft  Lord  Mansfield  delivered  his   fenti* 
ments,  as  follows,  ^*  but  the  Uft  ground  of  confix 
deration,  and  which  is  what  the  cafe  i^  particularly 
adopted  to,  is  whether  the  power  was  well  executed. 
As  we  are  all  of  opinion  with  the  IfTue  unborn,  and 
all  other  parties  are  of  age,  and  defirt  our  opinion^ 
we  think  for.  the  fati%fa6lion  sf  the  family  ^  we   ought 
to  give  it,   though    it  is  not   necejfarj.     All  powers 
muft   be  executed   according    to    their    meaning. 
When  a  power  is  given  to  allot  amongft  particular 
obje^s,  the  party  cannot  give  it  to  other  objects. 

AH 


cfl^a ;  if  it  oould>  theo  Wotild  that  fa^pbfed 
executory  limicatiQn  be  leally  not  executory^  ht* 

caufe 


AH  the  cares  went  on  that  ground ;  *^  whether  the 
perfon  giving  that  power  meant  it  fhould  be  ex« 
tended /q  far  as   the  execution  went"  , Alexander y^ 
Alexander^  %  Fez.  t^Oy   wa|  no  more.  Maddtf9ny. 
4ndrewt%  I  Ve%.  57.    No  conclufion  could  be  drawn 
from  jUex^nder  v.  Alexander  that  "  children"  may 
not,  in  fome  cafes,  be  extended  to  <<  grandchildren" 
and  *<  great  grandchildren."  H^phe  v.  Blackman^   1 
Fez*  196*  ihews  it  may.     There  are  three  grounds, 
from  which  we  fire  of  opinion  that  this  is  4  goQ4 
execution*     ift.  From  the  fubjcA  matter  of  tho 
power*    adly^  From  the*limitatioas  over  fpr  want 
of  appointment.    3dly,  From  the  words  in  which  , 
the  power  is  created^     i(t>  This  is  -not  i9oney» 
nor  to  be  turned,  into  money  nor  portions.    It  is 
a  limitation  of  a  family  eftate,  how  k  (hall  go  after.  % 
her  death* .  She  confidered  how,  it  Ihouldgo,  bei^g 
determined   it   (hould    go  among  grandchildrea* 
Suppofe  (he  had  only  faid  at  the  time  of  making  her 
wiU,  '^  that  Jbe  meant  it  to  go  to  the  ^grandchildren^ 
^  it  muft  have  been  inquired  whether  ah/ohttefy  or  in 
^^Jiri^t  fettlement  /'   if  fo,  her  anfwer  mufl  have  keen 
^Mn  ftrift  fettlement."    There  are  two  kinds  of^ 
fettlement,  one  by  which  the  ifTue  of  the  perfon  to 
whom  the  firft  limitation  is  made,  (hall  certainly 
take,  by  giving  the  firft  taker  only  an  eftate  for  life^ 
the  other  by  creating  an  eftate*tail  in  the  firft  in- 
ftance*    But  then  there  is  a  trick  in  laWf  by  which 
Voir.  11.  A  a  when 
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caufe  it  would  in  that  cafe  be  fupported  by 
a  preceding  veiled  frvebold* 

It 


when  the  iflue  arrive  at  twenty-one,  the  entail  may 
be  barred.  If  this  had  been  reprefented  to  Lady 
Burltnp^fij  her  anfwer  would  have  been,  that  (he 
was  forty  for  it,  as  it  might  be  a  mean  of  defeating 
her  purpofe :  but  then  it  would  be  anfwered  to  that 
again,  that  there  was  a  trick  againft  that,  to  make 
a  ilT\6k  fettlenient.  That  was  meant;  but  to  guard 
againft  all  events  (he  faid,  **  Iwill  put  the  father 
in  my  place,  and  give  him  authority,  if  he  chufe 
to  execute  it  ;*'  if  the  wdrds  '<  in  ftria  fettlement" 
bard  bee0  ufeJ,  no  body  could  have  doubted  her 
meaning.  Now  all  the  words  in  the  language,  ex« 
cept  thofe,  are  ufed  to  carry  this  power  as  far  as 
pof&ble,  and  to  (hew  that  (he  meant  an  appoint- 
ment  in  ftrid  fetilenient.  fflfatevtr  be  '^might  d$ 
tvith  bis  own  tfiaU  be  might  Jo  with  this  i  that  was 
bir  intentioD,  oKly  that  the  children  were  the  olyeffs. 
What  is  the  ufe  of  Powers  ?  It  implies  a  HknSt  fec- 
flement,  with  power  to  make  jointures,  Icafes,  and 
raifc  portions. 


Partial  objeflions  have  been  made,  which  it  is 
not  material  to  go  into  ^  as  that  the  Duke  of  /)/• 
vonjhire  co^ld  not  take  a  reverfion  in  this  cafe,  and 
AUxandtr  v.  Jlexarder^  was  qited,  in  which  cafe  the 
Mailer  of  the  Rolls  was  of  opinion  that  a  reverfioq 
could  not  be  given  *,  but  why  ?  Becaufe  it  was  meant 


as 
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It  ift  true,   that  in  relation  to  contingent   Videfupra 
remainders  a  fubfequent  remainder  may  veji 


tn 


as  a  portion;  but  this  was  not  fo.  Another  objec* 
tion  was,  that  the  power  could  npt  be  delegatecT. 
That  was  a  good  maxim,  but  it  did  not  apply  to 
this  cafe ;  for  L^dy  Burlington  did  not  fix  the  power 
of  jointuring,  but  gave  authority  to  the  Duke  to 
give  the  power.  He  made  the  power,  and  therefore 
there  is  no  delegation.  On  all  the  grounds,  we 
are  of  opinion  with  the  defendant. 

The  judgment  in  this  cafe,  feems  rather  an  ex- 
traordinary one,  not  only  from  the  circumftance, 
that  it  was  admitted  by  the  Court,  not  to  be  necef- 
fary,  as  well  in  refped  that  the  parties  interefted 
had  accepted  benefits  under  the  will,  which  pre« 
eluded  them  from  difputing  the  validity  of  it,  as  that 
the  inveftigation  of  its  validity  was  premature,  but 
likewife  becaufe,  if  the  adjudication  be  law,  at  the 
fame  time,  that  it  admits  the  principle  which  had 
previoufly  been  laid  down  refpefling  the  mode  in 
which  powers  of  this  nature  ought  to  be  exercifed, 
1/iz.  ^*  that  fuch  particular  power>  in  its  exe« 
cuiion,  muft  be  confined  to  the  obje£ls  prefcrib- 
ed  therein,"  it  (the  judgment)  by  a  curious  and 
mod  refined  fpecies  of  argument,  •  determines, 
in  oppofition  to  the  pradical  conclufion,  to  he 
deduced,  from  the  previous  cafes  on  the  ap« 
plication  of   that   principle   to   fuch  ohjC(Sl>j   for 

A  a  2  it 
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in  inter  eft  before  a  preceeding  contingent  re* 
'  mainder,  as  I  have  before  obfervcd  ^hen  I 

was 

it  had  been  decided  in  a  feries  of  cafes,  *  -  that 
where  children  are  fftcifitd^  grandchMren  are  »#- 
lijfarilj  mcludid^  and  it  feeins,  a  fortiori^  that  no  ap« 
pointment  could  be  made  through  the  medium  of 
truftees,  if  the  truftees  were  not  objeds  of  the  pow* 
cr  \  but  in  this  cafe,  both  thefe  principles  are,  in 
pradice,  over- ruled  \  for  truftees,  not  objedls  of  the 
power,  were  the  parties  firft  named  co  take,  and  the 
remainder  in  tail  was  limited  to  grandchildren,  whereas 
children  alone  were  theexprefs  objeds  of  the  power* 
In  the  next  place,  the  teftator  created  teims  for  years 
in  truftees  for  thepurpofe  of  providing  jointures  for 
wives  and  portions  for  younger  children,  the  efied  of 
which)  as  to  the  wives,  was  not  only  to  give  a  part  of 
the  eftate  to  a  ftranger,  the  wife  of  a  child,  where  the 
power  was,  in  exprefs. terms,  limited  to  be  cxercifed 
in  favour  of  children,  but  delegating  the  power  of 
appointing  referved  to  the  Duke  (the  devifee  of  the 
power)  to  the  children  of  the  Duke,  who  were  to 
/lame  the  obje<^s,  who  fliould  take  jointures  un- 
der the  power,  and  which  objciEb  were  ftrangers 
to  the  power*  The  Court  aiTerts  the  principle^ 
that  ^*  where  a  power  is  given  to  allot  amongft  par- 
ticular objeds,  the  party  cannot  give  it  to  other  ob- 
jeds,"  and  that  all  the  cafes  went  on  the  ground, 

'    .    *  Vide  Madifin  v.  Jndriws,    i  Fiz.  $9.    Alexander  v. 
AUxander^  2  Ve%%  t^Q.  Adams  v.  Adams^  Covwper  65 1. 

*'  whether 
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ifras  treating  of  conti^gOQt  remaind^s ;  buc 
chat  U  9i^ly  wh^re  fomc  preceding  freehold 

veils 


*' whether  the  perfpn  giving  that  power  meant  it 
ihould  be  extended,  fo  far  as  the  execution  went." 
Now  the  power  in  this  cafe  was  exprefsly  limited 
to  the  ufe  of  fuch  of  liis  child  or  childnn  by  CA^r* 
l^ti  Lady  Cavendijhj  for  fuch  eftate,  t^c.  as  he  the 
Duke  (hould  appoint.  But  it  is  Aid  by  the  Coiirt 
that,  irom  the  fubjed  matter  of  the  power,  **  chil* 
dren"  were  not  the  only  perfons  meant.  But  the 
circumftance,  of  the  power  Uaving  the  fubjed  di- 
vifible  among  all  the  children,  and  not  confin«» 
ing  it  to  a  Angle  child,  feems  to  favpur  the  conclu« 
fion,  that  no  other  obje£bs  were  in  the  contempla* 
tion  of  the  Dutcbefs  than  children ;  for  extending 
it  to  more  than  one  child,  furnifhes  very  ftrong 
ground,  for  contending  that  a  firid  fettlement  or 
maintaining  the  dignity  of  a  family  by  keeping  the  eftate 
fif/fV/,  which  is  the  only  ground  of  inference,  fur- 
niihed  by  the  fubje£k  being  land^  was  by  no  means  in 
the  mind  of  the  creator  of  the  power ;  for  a  divi* 
fion  of  the  property  between  a  variety  of  perfons 
fliews  that  maintaining  the  dignity  of  a  family 
was  not  the  objed,  and  leads  to  a  condulion  that 
the  creator  of  the  power,  meant  the  land  to  be 
divided,  as  if  it  were  money.  The  limitations  over 
for  want  of  appointment,  are  likewife  relied  upoa 
as  a  ground  for  extending  the  objeds  beyond  chil« 
dreh ;  but  the  limitations  over  in  default  of  nomina- 
tion, being  to  the  children  of  the  Duke  by  Lady^ 

A  a  3  Cavindijb, 
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Videfupra,     vcfts  in  fojfeffion  in  the  mean  time  :  but  no 
and  Reeve       ftibfcqucnc  remainder  can  firft  veft  in  poffcf- 

v.Long.  fion, 

4  Mod.  282. 

et  Vide  I 

Atk,  $97.  1 

Vez.  269.        Cavifidijbf  equally  to  be  divided  between  them  if 

qiorethan  one  in  tail,  with  crofs  remainders  between 
them  (fo  far  as  they  go]  feem  to  me  to  operate  in  fa- 
vor of  the  condufion  ^hat  all  the  children  were  equal 
and  indifferent  objects  of  the  teftatrix's  bounty,  and 
that  the  was  not  anxious  how  they  took  the  property, 
ib  long  as  they  or  one  of  them  had  it.  The  third 
ground  of  argument  relied  upon  in  the  judgment  is 
4rawn  from  the  words  in  which  the  power  is  created* 
But  as  to  the  words  of  the  power,  though  tht  power 
proceeds  *^  for  luch  eftateoreftates,  and  infuch  (hares 
and  proportions,,  and  under  fuch  powers,  provifoes, 
conditions,  reftridions  or  limitations,  as  the  dtms 
of  the  power  fhall  appoint,'^  thofe  words  feem  to  be 
referable  to  the  quantity  and  quality  of  the  eftates 
to  be  given  to  the  children.  They  were  fo  confi- 
dered  in  the  cafe  of  /fdams  y.  Adami,  They  leave 
in  the  donre  of  the  power  a  difcretiop,  as  to  the 
extent  of  intereftip,  (hare  or  proportion  of,  and  quali- 
fication or  condition  under  which  the  fubjed  ihould 
be  held,  but  by  whom  ;  iy  the  childrin^  the  exprefs 
objeds  of  the  power.  The  conclufion  that  Lady 
Burlington  meant  to  incjude  grandchildren  among 
the  objedls  of  the  power,  is  drawn  from  a  Angular 
fource ;  for  the  court  firft  fuppofes  that  the  teftatrix 
meant  it  to  go  to  grandchildren,'  although  no  proof 
i^  furnlfhed,  upon  which  to  ground  that  fuppofition^ 
^fii  then  the  Court  fuggefis  what  inquiry  muft  then 

have 
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fion»  and  afterwards  a  preceding  eftate  take      (  395  ) 
place  i  for  wherever  a  fubiequent  limitation 

vefts 


have  been  made;  but  at  grandchildren  were  not 
mentioned  by  the  teftatrix,  except  in  default  of  ap* 
pointment,  and  to  take  through  the  medium  of  chil« 
dren,  as  tenants  in  tail^  how  do  the  circumftances 
of  the  cafe  warrant  the  fuppofition  ;  and  if  the  fup« 
poAtion  is  not  warranted,  whatbecometof  the  fug- 
geftions  founded  on  that  fuppofition'  i 

The  Court  in  the  above  cafe  of  DiXfonJbin  and 
Cavtndijb^  cite  the  cafe  of  fVytbi  v.  Blackman^  i  ViZ. 
196*  alfo  reported  jImbL  555.  as  an  authority 
that  the  defcription  of  cbildnn  may,  in  a  wiH,  be  ex* 
tended  to  grandchildnn  and  gnat  grandcbitdnn  i  but 
chat  cafe  turned  upon  the  circumftancey.  that  the 
word  iffui  and  the  word  cbUdrm  may  be  ufed  in  the 
fame  fenfe^  that  in  the  will  then  in  queftion,  they 
wiTi  ufed  in  the  fame  fenfe ;  that  the  word  iflue 
would  extend  to  all  the  defcendants }  and  that  in 
that  cafe  the  words  *^  iflue"  and  **  children'*  being 
ufed  indiiFerently,  the  word  "  children*'  (hould  be 
extended,  fo  as  to  enable  all  the  children,  grand- 
children, and  great  grandchildren  to  take  \  and  they 
took  firjiirpis^  and  not  per  capita. 

And  the  cafe  of  Galiy.Bgnnitt^Jmb,  681,  was 
decided  on  the  fame  ground. 

A  a  4  But 
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irdfts  in  pt^effion  before  a  preceding  conttnf* 
gent  one  can  arife  aod  vefti  fucii  preceediog 


one 


'  fiiit  ifi  ift  obfcrvaUe  en  bolb  thefe  cafos^  dui  the 
gUQdchildrcQ  9Qd  great  grandchlldraa  were  fet  ui 
the  places  of  theiff  parents^  being  confidered  as  per* 
ions  capable  of  taking  under  the  defcription  of  iflue 
^  the  time  when  the  appointment  was  made,  and 
that  they  took  the  wbol«  fubjcd  imoiediately  among 
them  \  that  is*  the  children,  grandchildren,  and  great 
grandchildren  took  their  refpedive  fhares ;  the 
grandchildren,  and  great  grandchildren  taking  fir 
\fiirfiSy  what  (h^M:  parents  would  bi^ve  taken  as 
«  children.*' 

And  it  bad  long  befoi;e  been  fettled,  in  the  ca/e  of 
Ctcoki  V.  Braetiagy.  %  Vern»  2.  which  has,  in  a  varie- 
ty of  fubfequent  cafes  been  admitted  to  be  law, 
that  although  where  there  b  no  child,  grandchild 
dren  may  take  under  a  devife  to  children,  they  mvir 
£gn  where  there  is  a  child* 

That  was  a  devife  of  money  to  truftees,  for  fucb 
ufes  as  the  teftator  had  declared  to  them,  and  by 
them  not  to  be  di(clofed«  One  of  the  truftees  by  a 
letter  to  the  other,  ftated  the  truA  to  be,  that  they 
out  of  the  profits  (hould  allow  jt.  a  maintenance  for 
her  livelihood  during  her  huiband's  life,  and  if  he 
died  before  her,  {he  to  have  the  money  at  her  own 
difpofal,but  if  the  hiifband  furvived,  the  money  to  go 
amongft  her  ilfter's  children,  as  (he  fhould  advife, 

jf.  died 


^^» 
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onti  is  utterly  precluded  and  deltroyed^  as  we 

have  already  feen. 

But 

A.  died  in  her  hufband's  life-time,  having  only  one 
fifter^  6.  the  mother  of  //•  without  giving  any  ad- 
vice or  dire£tions  touching  the  difpofing  of  the  mo- 
ney •  G.  had  only  one  child  i?.  D.  at  the  death  cf 
A.  but  had  five  other  children  living  at  the  death  of 
the  teftatori  fome  of  whom  died  leaving  children* 
And  the  queftion  was,  whether  H.  2).  the  only  child 
of  G.  (hould  have  the  whole,  or  whether  the  grand- 
children, to  wit,  the  children  of  the  deceafed  chil- 
dreos  Ihould  come  in  for  an  equal  ihare. 

And  it  was  decreed,  by  the  Lords  Commiffioners 
of  the.  Great  Seal,  that  2>.  being  the  only  child 
living  at  the  death  of  A.  fhould  have  thie  wholes 
and  it  was  faid  that  the  only  difficulty  in  this  cafe 
was  the  word  ^  children'*  and  here  was  but  $ne 
child  ;  but  tbey  were  clear  of  opinion,  where  the 
Revile  is  to  children,  the  grandchildren  ca|^nbt  come 
in  ^o  take  with  the  children.  But  they  admitted 
that  if  there  had  been  no  child,  the  grandchildten 
might  have  taken  by  a  devife  to  children. 

The  anfwer  to  the  objections  made  to  the  execu- 
tion of  the  power  in  this  cafe  of  Devon/hire  and  Cj- 
vendi/h^  appear  to  me  as  little  fatisfadory  as  the 
rcafons  in  fupport  of  the  judgment  in  favor  of  it 
feeoa  to  me  unfounded.  Two  only  of  thefe  objec- 
tion are  ftated  in  the  judgment,  viv,  ift,  That  the 
duke  could  not  take  a  reverfton}  in  fupport  of 

which 
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But  in  the  cafe,  now  under  confideration; 
there  is  no  freehold  lioiiced  to  veft  immediate* 

which  propofitioa  the  cafe  of  AUxandtr  and  AUx^ 
andir  was  cited.  The  anfwer  fuggefted  by  the 
court  is,  that  the  cafe  did  not  apply,  for  there  it 
was  meant  as  a  portion*  It  appears  to  me  that,  fo 
far  as  we  may  judge  from  the  power  itfelf,  and 
limitation  over  in  default  of  appointmeoti  this  pro- 
vifion  was  meant  to  operate  in  the  nature  of  |k>r- 
tions  r  From  the  power  itfelf,  becaufe  it  enabled 
the  donee  of  the  power  to  make  a  divifion  of  the 
fubjed  among  ail  the  children :  From  the 
I  limitation  over,  becaufe  it  divided  the  fubjed 
among  the  children,  which  in  fadl  is  portioning 
them.  But  the  fame  decifion  as  to  the  incapacity 
of  grandchildren  to  take  under  a  limitation  to  ehil* 
dren,  was  made  in  the  cafe  of  Adsmi  and  Adams  in 
which  cafe  portioning  was  out  of  the  queftion.  The 
fecond  objedion  was,  that  thepower  could  not  be  de- 
legated. That  is  admitted  to  be  **  a  good  maxim,'' 
but  it  was  Ciid  it  did  not  apply  to  this  cafe  ;  for 
Lady  Burlingt»a  did  not  fix  the  power  of  jointuring^ 
but  gave  authority  to  the  Duke  to  give  the  power. 
He  made  the  power,  and  therefore  it  was  n$  delega- 
tion. This  anfwer  feems  to  me  begging  the  quef* 
tion.  For  the  point  was,  whether  Lady  Burlingt$n 
did  give  the  Duke  authority  to  give  the  power  of 
jointuring  and  portioning.  No  ground  for  the  af- 
fertion  that  (he  did,  being  made  out  by  any  argu* 
nient  offered  in  the  judgment,  the  aflertion  reRs 

merely 
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ly  in  poflcffioii.  We  cannot  make  the  preced- 
ing eftace  and  the  remainder  change  places, 

and 


merely  upon  an  afllimptioa  without  premires  to  fup- 
port  it. 

As  this  judgment  was  ^learlj  extrajudicial,  be* 
ing  both  unmtejfary  and  prematun^  and  as  it  opens  a 
new  field  of  conftruAion  applicable  to  inftruments 
nfed  in  the  exercife  of  powers,  I  truft  that  I  fliall  not 
be  confidered  as  having  taken  too  great  a  liberty  in 
flriAly  examining  the  grounds  on  which  h  ftands^ 
which  will  enable  us  to  decide  hovir  far  it  may  be 
tonfidered  as  an  authority  on  the  fubjefi  of  powers. 

• 

The  cafe  of  the  Duke  of  Dtuonjblri  and  Cavin^ 
dtjb   has  acquired   a   charaGir    amongfl:  decifions 
upon  fuch  particular  powers,  by  the  frequent  oc- 
eafions  that  have  occurred  of  diftinguiihing  it  from 
cafef ,  where  appointments  have  been  made  in  favor 
of  the  unborn  iffue  of  unborn  perfons  (objeds  of 
powers)  which  unborn  ifiue  have  come  intoejpi  after 
the  period,  when  the  inftrument  creating  the  power 
became  complete  ^  for  when  in  cafes  of  the  latter 
deicription,  this  cafe  has  been  cited  in  favour  of 
grandchildren  fo  circumftanced,  it  has  been  dif* 
tinguiflied  on  the  ground,  that  in  the  cafe  of  the 
Duke  of  Devonjhirt  and  Cavindljb^  the  grandchild- 
ren^ claiming  under  the  power,  were  born  before  the 
will  was  confummate  by  the  death  of  ihe  teftator. 
And  this  conclufion  has  raifed  a  diftindion  be- 
tween 
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4 

4Ad  the  latter  come  into  poflcfTioa  before  the 
former;  this  would  be  abfurdj  and  dirc&ly 

contrary 


-T- 


tireon  fuch  powers  created  by  deed  and  facK 
ers  created  by  will ;  for  a  dud  fpeaks  xtfksk  the 
extcution  of  it,  a  will  from  the  diotb  of  the  teftator; 
a^d  therefore  where  the  power  is  created  by  frilly 
a^>d  the  obje(5^s  are  clearly  the  i0ueof  perfoQS  unboro: 
vhen  the  will  i^  nude  ;  fucb.iiTue,  if  bpro  before  the 
^ill  is  coofuminate9  are  not  op^o  to.  the  objeAion  of 
incapacity,  on  the  ground  that  they  could  not  have, 
taken  as  purchafers,  if  deriving  their  title  under 
an  exp.refs  linii ration  in  th^  w'slU  ihftead  of  ynder 

■ 

the  ixircife  of  a  power  therein  contained.  Beyond 
this  point,  the  cafe  of  which  we  are  now  fpeakr 
]ng>  ieems  to  nae  to  be  poauthority,  for  beyodd 
tiiat,  its  authority  is.  greatly  weakened  by  the  cafe 
of  Griffith  V.  Harrifon^  4  Durnf.  fcf  Eajl  Term  Rif* 
777.  in  which  cafe  a  ficnilar  queflion  was  agitated. 

This  was  a  cafe  from  the  court  of  Chancery. 
J*  JB.  by  a  codicil  in  his  will,  gave  and  devifed  a 
certain  farm  and  premiies,  purchafed  after  making 
bis  will,  called  F.  unto  his  wife  fox  life,  and  after 
her  deceafe  *^to  fuch  child  or  children  of  him  the 
devifor,  as  (he  (hould  judge  nioft  proper  to  be- 
queath the  fame  to  by  her  will;"  J.  B.  by  another 
codicil  ratified  bis  former  will  and  codicil,  and  de« 
vifcd  his  eftate  called  V.  to  the  ufe  of  F.  his  wife^ 
for  life,  and  directed  and  impowered  her  to  give 
and  devife  the  fame  to  any  one  or  more  of  his  faid 

child 


^^v^^iiHnws^BH^paap 


'contrary  to  the  drier  o(  the  limitation^.    U 
this  cannot  be-dont^  then  no  one  of  the  fub^ 

fequent 

'cKilB  or  cfaiMrcn  "by  her,  in  fuch  manner,  fliaii, 
-and  proportion,  as  Oieihould  dired  and  appbrnc  ?n  ' 
aiid'by  her  Isift  will  in  writing  duly  e^Tecuted,  iut 
fo  as  ibi  faid  iflaU  Jhould  not  hi  dividedy  hut  tranfmittid 
fvboU  and  intire  to  bis  beirs ;  he  thereby  alfo  devifed 
'other  heredifiments  adjoining,  iince accrued  to  him, 
unto  his  wife  for  life,  to  be  enjoyed  by  her  as  part 
of  his  faid  efta'te  called  V.  and  lo  be  annexed  there- 
'Co,  and  he  alfo  dire^d  and  impowered  his  wife  to 
*devife  and  l)equeath  the  fslme  to  any  fuch  one  Or 
more   of  his  faid  children,  as  (he  Ihould  appoint 
'and  direct  in  and  hy'her  laft  will,  and  declared  his 
will  and  intention  to  be,  that  the  fard  eftate  and 
lands  called  F.  and  the  faid  other  eftate  thereto  ad- 
joining fliould  be  confidered  as  one  eftate,  and  be 
cranfmitted  intire  to  his  family;   and  a](b  declared 
that  in  cii(e  his  wife  fliould  not  execute  her  will  in 
due  form,  or  (hould  neglcd  or  omit  to  make  fuch 
appointment  and  devife  as  afofefaid,   he  thereby  de- 
vifed the  fame  premifes,   and  every  part  and  parcel 
thereof  to  the  ufe  of  bis  own  right  heirs.     A,  B. 
died  leaving  a  widow  and  five  children,  all  of  whom 
were  living  at  the  time  of  his  making  the  codicils, 
to  his  will.     F.  his  wife,  furvived  him,  and  after* 
ward^  died,  having  firft  made  her  will,  whereby,  in 
virtue  of  the  powers  and  authorities  to  her  in  that 
behalf  given,   (he  gave,   devMed^  directed  and  ap- 
pointed to  her  youngeft  fon  G»  G.  all  the  eftatcs 

comprifcd 
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icqu^nc  limiucions  (fan  take  place  before  the 
time  liniiccd  for  the  firft$  they  are  all  therefore 

equally 

comprifed  in  the  devife  and  power  of  appointmeAt^ 
to  the  ufe  of  her  faid  Too  G*  G.  for  life,  remainder 
to  truftees  to  preferve  contingent  remainders^  re- 
mainder to  the  firft  and  other  fons  of  G.  G,  Aiccef* 
.fively  in  tail,  remainder  to  his  firft  and  other  daugh- 
ters in  tail,  remainder  to  her  eldeft  fon  M.  G.  and 
his  firft  and  other  fons  and  daughters  in  like  man- 
ner, with  like  remainder  to  the  other  children. 
G.  G.  furvived  his  mother  and  died  an  in£ant  with- 
out iiTue.  M.  G.  after  the  death  of  his  brother. 
contraSed  to  fell  the  eftate^  the  title  was  objeded 
to.  And  on  a  bill  filed  for  a  fpecific  performance, 
the  queftion  fent  for  the  opinion  of  the  court  was, 
what  eftates  each  of  >/•  2's  children  took  refpedi vely 
in  the  premifTes  in  queftion. 

The  Court  took  time  to  conftder  the  cafe,  and 
being  divided  in  opinion,  certified  as  follows, 

« 
Lord  KiWfon  and  Mr.  Juftice  G^^,   certified 

that  the  operation  of    the  will,  of  F,   G.  muft 

be  confined    within  the  limits  of  the  power  given 

»her  by  her  huft»and.     He  impowered  her  to  give, 

devife  and  bequeath  to  any  one  or  more  of  his  child 

or  children,  in  fuch  manner,  (bare  and  proportion, 

as  ihe  ihould  by  her  will  diredi  and  appoint* 

I  Hia 
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•  * 

equally  freeholds  to  cort\tncnccsnfuiuro,  with«» 
out  any  prefent  limicadon  or  eftate  of  free* 

hold 


Hitchild  or  chtldren  are  the  only  objeds  mentioned 
in  the  power;  and  we  think.it  clear  that  (he  could 
not  make  any  other  perfon  a  purchafer  of  any  in- 
tereft  in  the«DrDperty.  The  whole  of  the  execu- 
tion of  the  power  muft  be  exhaufted  upon  the  chil* 
dren.  The  execution,  which  ihc  hat  attempted/ 
takes  in  petfont  who  were  not  children  of  the  tef- 
tator,  and  affeds  to  make  them  purchafers  ;  and  is 
not  only  not  warranted  by  the  words  of  the  powers 
but  might  give  a  defcendible  quality  to  the  eftate 
to  perfons  out  of  the  teftator's  view,  viz*  to  the 
heirs  ix  parti  matirni  of  the  children  of  the  fons, 
and  ix  parti  patirnd  of  the  children  of  the  daugh- 
ters. 

But  although  the  appointment  cannot,  at  we 
conceive,  take  cffed  in  the  particular  manner  the 
widow  intended,  yet  her  general  intention*  being 
that  the  children  of  her  fcveral  children  (hould  take 
eftates  of  inheritance  in  tail  general,  on  the  death 
of  their  refpe£iive  parents,  we  think  that  that  ge- 
neral intention  {hould  be  carried  into  execution,  as 
far  as  the  power  given  by  her  hufband  will  allow ; 
and  confequently  that  G.  (?.  the  fon  and  his  brothers 
and  (liters,  refpedively  took  eftates  in  tail  general. 
This  conftrudion  we  think  fairly  warranted  by 
great  authorities. 

Mr. 
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hold  to  iupporc  them  i  and  'confcqtientljr  are 
all  equally  executory^  till  the  time  comes  for 

the 


Mr.  Jttftice  AJhhurft  and  Mr.  Jufiice  JSaflSrr  cer* 
tified  to  the  cffeft  followins^ 

In  the  execution  of  powers  the  material  objeA 
to  be  attended  to  is,  the  intention  of  the  perfoa 
Cf eating  the  power ;  and  that  intenlion  is  to  be 
coUeSed  from  the  words  of  the  wiU»  or  other  in* 
ftrument,  gi? ing  the  power*  according  to  the  ordi-< 
nary  and  common  acceptation  of  the  words^  and 
not  according  to  any  legal  or  technical  expofitioii 
of  them. 

A  fettlemept.on  a  child  for  life,  with  remainders 
to  his  firft  and  other  fons  in  ftri&  fettlement,  is  \a 
common  parlance  a  fettlement  on  the  child  ;  and 
the  general  intention,  of  perlbns,  who  look  forward 
to  future  fettlementSy  is  that  the  eftate  (hall  be  tied 
up  as  long  as  the  rules  of  law  will  allow. 

The  queftion  is.  Whether  the  words  ufed  in  this 
will  fufficiently  indicate  that  intent;  and  we  are 
of  opinion  that  they  do.  If  the  words  <*  i;i  flridl 
fettlement"  had  been  ufed,  the  cafe  would  have  ad« 
mitted  of  no  doubt;  and  we  think  the  words 
"manner"  "fliare"  "proportion"  "and  tranfinit" 
are  equivalent  to  them.  The  wife  having  a  power 
of  fettling  the  eftate  among  the  children  in  fuch 
manner  as  (he  thought  fit,  it  was  as  extenfive  as  if 

every 
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the  firfteftatc  to  veil  or  fail;  then  all  the  fub- 
,  fequent  limitations  to  perfons  in  effe and afcer' 
tained  *  may  veA,  and  no  longer  continue  exe- 
cutory.   . 

Thus 

every  manner  had  been  cxprefsly  enumerated,  or 
the  teftator  had  faid  ^*  in  &r\£t  fettlement  or  other- 
wife"  befides  the  word  *^  tranfmit"  in  our  judgment 
iDoft  naturally  applies  to  a  ftri£t  fettlement,  and 
means  that  the  remote  defcendants  of  the  teftator,  ^ 

as  far  as  the  law  allows,  fliould  take  by  the  gift  of 
the  wife^  and  not  by  defcent. 

The  wor(f  **  children''  has  been  held  to  be  co» 
extenfive  with  iflue,  and  to  include  grandchiloren, 
an^  great  grandchildren,  both  in  law  and  equity  ^ 
at  we  find  in  JiT/A/'scafe  6i0.  Bendloi'io.  and  i 
Vint.  231.  We  think  the  intention  of  the  teflator 
in  this  cafe  requires  that  conftrudion,  and  that  the 
teftator  ufed  the  term  ^  children"  as  denoting  the 
branches  fprung  from  them.  The  expreffions  that  it 
was  his  will  and  intention  ^^  that  the  eftate  called  O. 
and  the  other  eftate  adjoining,  (hould  be  confidered 
as  one  eftate"  and  be  **  tranfmitted  entire  to  bis  fa- 
mily"  confirm  our  opinion. 

The  cafe  of  the  Duke  of  Dtutnjbin  againft  Cavif^* 
dijb  feems  to  us  to  be  in  point :  And  the  language 
there  ufed  by  the  Court  was  that  whatever  the  per* 

fon  to  whom  the  power  was  given,  might  do  with 

^-~ 

*  N.  B.  The  words  io  Italics  interlined  by  Mr.  Feame 
in  his  copy. 

Vol.  II.  B  b  the 
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Thus  were   A.  having  two  for\s  5.  and  C 
dcvifcd  lands  to  truftecs  for  500  years,  upon 


truft 


the  eftate,  if  it  were  his  own,  he  might  do  now  • 
with  this  exception  onl^,  that  the  children  were  the 
objeds. 

But  fuppofiBg  the  eftate  coulj  not,  under  the 
power,  be  ftri^lly  fettled  on  the  iflue  of  the  children, 
yet  we  are  of  opinion  that  M*  G,  cannot  make  a 
good  title  to  the  eftate. 

There  i?,  prima facie^  a  contradiction  in  the  power, 
which  firft  enables  the  wife  to  give  to  one  or  more 
of  the  children,  in  fuch   proportion  as  (he  thought 
fit,    and  afterwards   adds  the   reftridtions  that  the 
eftate  fliould  not  be  divided,  but  tranfmitted  whole 
and  entire  to  his  heirs  ;  for  if  the  eftate  were  always 
to  remain  entire,  it  could  not   be  divided  into  dif. 
ferent  proportions.     The*  only  way  of  making  the 
different  parts  of  this  power,  conftftent  (provided 
the  eftate  cannot  be  limited  in  ttviSt  fettlement,)  is 
to  confider  the  word  **  heirs**  as  applicable  only  to 
more  remote  defcendants  than  the  children ;  and  to 
confine  the  wife's  power  of  appointment    to  the 
children  during    their  lives  only;    in   which   cafe 
whatever     appointment    the     wife     might    make 
amongft  the  children,  during  their  lives,  the  eftate, 
after  their  deaths,  would  go  entire  to  the  right  heir 
of  the   teilator.       If  the  teftator   delegated   this 
power  to  the  wife  merely  to  fecure   the  obedience 
of  the  children  to  her,  this  conftrudtion  will  anfwer 

the  end. 

In 
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truft  to  pay  an  annuity  of  ^oL  per  annum  to    sP- W. 
B.  for  life,  and  after  the  determination  of  that    ^'''^  '^'^'''^' 

term 

^^^^^——^—^    ^  laM" -"ill!  1.  .^ 

In   either  way   we  are  of  opinion  that  M.  d 
took  only  an  eftate  for  life  in  pofleiSon. 

It  is  ncceflary  to  obfcrve  that  Mr.  Juftice  Btdler 
and  Mr.  "jwfi'icQ  Jjhhurjl  were  judges  of  tbe^  cour 
of  King's  Bench,  when  the  cafe  of  the  Duke  of 
Divonjhin  and  Cavendijh  was  decided.  So  that 
their  fupport  on  this  occafion,  gives  no  additional 
fandtion  to  the  principles  of  the  judgment,  delivered 
in  that  cafe. 

We  muft  take  care  in  the  application  of  the  dif- 
tindlion  which  has  arifen  fince  the  cafe  of  Devon/hire 
and  Cavendijh^  between  deeds  and  wills  in  wRich 
fuch  particular  powers  are  created,  as  to  the  time 
of  the  birth  of  the  perfon  capable  of  taking  under 
fuch  power,  to  confine  it  to  the  inftrument  creat' 
ing  the  powers  for  this  diftindion  applies  only  to 
the  inftrument  creating  the  power,  and  not  to  the 
inftrument  by  which  the  power  isexercifed;  for, 
if  a  miftake  is  made  in  the  exercife  of  the  power 
in  this  refpedt^  the  objedts  of  the  appointment  may 
be  totally  difappointcd ;  and  on  this  point,  there  is 
an  ambiguity  in  the  note  of  which  we  have  before 
fpoken  Co.  Lit.foL  271  b.  for  the  learned  editor 
has  dated  the  principles  upon  which  this  dif- 
tinclion  is  grounded  with  his  ufual  neatnefs^  but 
in    illuftrating  >his    propofition    by    examples,    h« 

B  b  2  has 
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term  to  the  firft  and  other  fons  of  B.  in  tail, 
remainder  to  C.  for  lifej  fl.  at  the  tcftator's 

death 


ba$  confufid  the  cafe  of  a  deed  or  will  in  ixirciji  of  a 
power,  with  that  of  a  deed  or  will  cnating  a  power. 
**  If  therefore"  fays  the  note  *'  in  a  deed  ixercifing 
fuch  particular  power  (meaning  a  power  to  appoint 
to  children  unborn)  there  is  a* limitation  for  life  to 
a  perfon  unborn>  with  remainder  over  to  his  font 
in  ftridl  fettlement,  thefe  remainders  over  will  be 
void,  and  will  not  be  helped  though  a  fon  is  born  on 
the  following  day. — In  the  cafe  of  a  will  it  is  dif- 
ferent, if  the  fon  is  born  in  the  party's  life,  he  is 
capable  of  a  limitation  to  himfelf  for  life,  with  re- 
mainder over  to  his  fon  in  ftridl  fettlement."  Now 
the  cafe  of  a  will^  as  here  put,  is  of  a  will  in  ixer^ 
cife  of  a  power,  in  which  refpefl  in  the  cafe  of  a  will, 
as  well  as  in  the  cafe  of  a  deed,  the  limitation  over 
to  the  fons  of  a  perfon  unborn  at  the  thne  of  the 
creation  or  confummation  of  the  power,  but  born  be- 
fore  the  will,  executing  the  power,  was  confummate 
by  the  death  of  the  donee  of  the  power  would  clearly, 
as  in  refped  to  this  diftin£tion,  be  void,  although  a 
fon  was  born  the  day  following  the  making  fuch  will 
in  exercife  of  fuch  power.     This  gentleman  there* 

fore  muft  have  meant  to  fpeak  in  his  examples  of 
birth  after  a  deed  or  will  creating  the  power,  and  not 

aftei'^  deed  or  will  exercifing  fuch  power  previoufly 

created. 

In  the  cafe  of  Routledge  d^nA  Dorrell  zhore  ftated, 
the  owner  of  the  power  (the  mother)  in  confidera- 

tion 


I 
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death  had  never  had  a  Ton  born  ;  here  it  was 
held  chat  till  the  event  of  B.*s  having  a  fon 

fhould 


tion  of  the  marriage  of  her  daughter,  by  the  mar- 
riage  fetdement,  executed  according  to  her  power, 
to  make  fome  provifion  for  her  fon-in-law,  and 
daughter  and  her  iflue,  by  virtue  of  the  power,  ap- 
pointed one  thoufand  pounds,  part  of  the  money,  fub- 
jcSt  to  the  power,  to  her  daughter  E.  immediately 
after  her  the  mother's  deceafe,  to  be  transferred  to 
truftees  upon  truft,  for  her  intended  hufband  for  life, 
in  cafe  he  fhould  furvive  the   mother,  and  after  his 
deceafe  for  his  wife  for  life,  in  cafe  (he  fhould  fur- 
Yive  him,  and  after  the  deceafe  of  the  furvivor  for 
all  and  every  the  child  and  children  of  the  marriage, 
in  fueh  fhares  and  proportibns,  manner  and  form, 
upon  fuch  conditions,  and  under  fuch  reftriflions, 
and  at  fuch  time  and  times  as  her  fon  and  daughter 
fhould  appoint,  and   in   default  of  appointment, 
equally,  with  furvivorfhip;  and  if  there  (hould  be 
no  children  or  all  fhould  die,  before  they  fhould  be 
intitled,   to  the  furvivor  of  her  intended   fon  and 
daughter  his  or  her  executors  and  adminiflrators. 
And  one  queftion  was,  whether  this  appointment 
was  good  within  the  power  and   the  rules  of   law, 
being  an  appointment  (in  confidcracion  of  the  in- 
tended marriage  of  the  daughter)  of  a  certain  por- 
tion of  that  of  which  the  daughter  might  have  been 
made  the  appointee;   but  fettling  that  fo  as  to  give 
interefts  to  perfons,   who  could  not  have  been  ob- 
je£k  of  a  Airt&  appointment  ?     And  his  Honor  was 
•f  opinion,  that  wherever  there  is  a  power  to  ap- 

B  b  3  point 
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fhould  be  dccitfed  one  way  or  the  other,  by 
the  birth  of  fuch  fon^  or  by  JS.'s  death  without 

one^ 

point  among  perfons  capable  of  fuch  appointmenty 
and  they  come  in  ejf  at  the  particular  times  to  make 
the  appointment  good,  a  fum  appointed,  as  in  this 
cafe,  to  the  daughter  upon  marriage,  though  modi- 
fied with  refped  to  the  obje£ts  of  the  marriagej 
was  a  good  appointment^  not  to  the  ohjeSts  of  the  mar^ 
riage,  but  to  the  daughter  herfelf ;  and  this  appoint- 
ment was  a  gond  appointment  to  her,  though  if  it 
bad  been  done  by  wiil^  and  independent  of  any  modification 
introduced  by  the  daughter^  it  would  not  have  been 
good;  becaufe  the  hufband  and  children  of  the  mar- 
riage, born  after  the  death  of  their  grandmothers 
were  not  immediate  objeds  of' appointment.  TT)ere» 
fore  it  was  yijl  as  if  it  was  appointed  to  ber^  anijb€ 
bad  fettled  it  fo  with  the  hujband. 

Powers  of  appointment  of  this  nature  may  be  divid- 
ed   into   general  powers,    and    particular  powers. 

A  general  power  of  appointment,  isdiftinguifbable 
from  a  particular  power  of  appointment,  inafmuch  as 
the  former,  enables  the  pany  to  appoint  the  efiate  to 
any  perfons  he  thinks  proper  having  a  capacity  to  take 
ainder  a  power,  whereas  the  latter  rcitrains  him  to 
particular  ohje^ls^  as  the  children  of  the  party  himfelf 
or  of  any  other  perfons  fpecifically  defchbed. 

General  powers  may  be  confidered  as  in  two  pre- 
dicaments, v/z.    where  the  powers  are  referved  by 
•        the  owner  of  the  cftate,  retaining  at  the  fame  time 

I  his 
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onei  the  freehold  defcended  to  the  devifo^'s     (  39^  ) 
heir  at  law.    Therefore  till  the  birth  of  fuch   ^^^^  '""^ 

foa 

bit  original  ownerfliip.by  a  refulting  ufe^  or  ixprefs 
limitation  of  the  fee'to  himfelf  |  and  pnwera  referved 
bjr  the  owner  on  aliening  tke  eftate  for  a  good  con-     "» 
fideration^  as  marriage,  or  the  like,  or  to  a  ftranger 
in  conllderatjon  of  money* 

But  tubetherfuch  gineral  poivtrs  hi  in  thifirfi  or  the 
fiand  of  thefe  predicaments,  it  appears  to  me,  that  if 
the  a£k  be  nartly  and  ahjiraffidly  an  exercife  of  the 
power  cafabli  of  taking  eiFed  by  virtue  of  the  power 
$niyy  the  principle  before  laid  down,  **  that  the  afes  \U 
^mited  by  the  power,  muft  be  fuch  as  would  have 
been  good,  if  limited  by  the  original  deed,'^  applies 
with  equal   force  to  a  general,  as  to  a  particular    ' 
power ;  for  if  it  were  othcrwife,  fuch  general  power 
of  Appointment  might,  in  the  execution  of  it,  have 
the  fame  tendency  to  a  perpetuity,  as  a  particular 
power ;  for  we  are  Co  obferve  that  a  general  power 
while  the  eftate  is  onex^cuted^/»  the  appointee j /uf^ 
Pfftds  thi  abfolttte  alienation  of  the  fubjed;  on  which 
it  attaches  by  the  perfons  in  whom  that  fubjed  is 
Yefted,  whether  it  be  the  owner  or  a  ftranger,  in 
the  fame  degree  as  a  particular  power ;  for  whenever 
the-^ftate  is  executed  in  the  appointee  (he  ufes  before 
vefted  are  devefted,   and  diverted  into  a  diiFerent 
cbatttiel^  fo  that  no  difpofition  can  be  made  by  thofe 
who  are  pofTcfTed  of  the  legal  eftate,  while  the  power 
bangs  over  it,  which  will  not  be  fubjed  to  its  opera^' 

tion. 
Vol.  II.  •  B  b  4  Thus 
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fon  or  B.*s  death  without  one,  C.^s  remaindef 
muft  have  been  cxccutorjr,  being  a  freehold 

limited 

Thus  if  A.  owner  of  an  cftate  in  fee-iimple  in 
lands,  were  to  limit  them  to  the  ufe  oF  fuch  perfon 
or  perfons  (generally)  for  fuch  eftate  or  eftates,  &f. 
as  he  (J.)  (hould  appoint,  and  in  the  mean  time,  and 
fubjed  to  fuch  power,  to  the  ufe  of  ^.  in  fee  ;  and 
then  jf,  exercifed  his  power  in  favour  of  C  *  a  per- 
fon unborn  at  the  time  of  the  creation  of  tfae  power 
for  life,  remainder  to  his  firft  and  other  fons  in  fee^ 
fo  as  to  make  the  fons  of  CC  take  by  purchafe ;  he 
would  thereby  be  enabled  to  tie  up  the  property,  be- 
yond the  period  of  a  life  in  being,  and  twenty- one 
years  after,  computed  from  the  time  at  which  the 
ioftrumeot  creating  the  power  bore  date  (which  is 
I  the  point  of  time  to  which  our  attention  muft  be 

directed)  in  the  fame  manner  as  if  Aicb  declaration 
.  were  made  in  tbeexercife  of  a  fpecial  power  ^  for 
in  fuch  cafe,  if  the  appointment  were  valid,  no  coai« 
plete  alienation  could  take  place,  until  the  unbora 
iiTue  of  th^fon  of  C.  (if  any)  he  (C)  being  unborn  at 
the  time  of  the  creation  of  the  power,  attained  twen- 
ty-one. Or  taking  it  in  another  point  of  view»  the 
perfon  in  whom  the  fee  is  veAed,  fubjed  to  the  pow- 
er, could  not  alien  his  edate,  but  fuhjed  to  be  di- 
vefted  by  C.'s  iflue  (if  any)  and  fuch  ifi'ue  woul^  take 
ihe  fee-fimple,  under  the  power,  as  purchasers 
though  the  unborn  iflue  of  a  perfon  unborn,  at  the 
creation  of  the  power. 


*  N,B,  A  capital  is  infertcd  merely  to  di/lin^uilh  the 
^fj  apfointee. 

I  am 
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limited  CO  commeiice  in  futma^  without  any 
preceding  eftata  of  freehold  to  fupport  it  i  for 


the 


I  am  aware  that  fitch  general  power  is  viewed  ia 
a  differefit  light  tii'the  additional  note  to  which 
I  have  fo  often  alluded,  C^.  Litt.  201  b.  in  which 
a  genera]  power,  and  a  particular  power  are  diftin- 
guiflied  by  the  <irctimAaQce  ^^that  ^^ former  ena- 
*^  bles  the  party  to  appcint  the  eft  ate  tB  any  per/on  he 
**  thinks preper^*  and  it  is  faid  *'  that  a  general  power 
'^of  tppointment  has  no  tendency  to  a  perpetuity, 
*^  as  from  its  nature,  it  enables  the  party  to  veft 
^  the  whole  fee  in  himfelf  or  in  any  other  perfon, 
*'and  to  liberate  theeftate  intirely,  from  every  fpe* 
**cies  of  limitation,  inconfiflent  with  that  fee. 
^In  fad  therefore  giving  a  perfon  fuch  a  power  is 
^  nearly  the  fame  as  giving  him  the  abfolute  fee. 
**The  only  difference  is,  that  it  enables  him  to  do, 
"  through  the  medium  of  a  feifin  previoufly  created, 
^'  that  which,  if  the  fee  had  been  atSlualiy  limited  tQ 


**  him,  he  rtight  do  by  a  conveyance  of  the  land  it- 
**  fclf/*  "  So  that  m  both  cafes  his  power  of  alie- 
•*  nation  is  of  the  fame  extent."  '  **  But  in  cafe  Of 
"  a  particular  or  qualified  power,  where  the  objefts 
"  are  limited,  the  cafe  is  intirely  different.  The 
"  limitation  of  the  objefls  takes  the  land  out  of 
**  commerce,  and  of  courfe  has  a 'tendency  to  that 
**  perpetuity,  which  the  Engli/h  law  of  real  property 
"does  not  admit." 

The  author  of  thefe  notes  rn  this  paflage  has  con- 
fidered  the  mode  in  which  2i' general  povfcr  may  be  ex- 
ecuted, as  a  peculiar y«:7//Vy  or  property  of  fuch  power  ^ 
whereas  it  is  no  peculiar  property  or  quality  of  fuch 

Vol.  II.  *  B  b  5  general 
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the  freehold  defceodiDg  to  the  heir  at  law  of  if. 
was  no  part  of  the  liiDUation  id  the  will ;  but 

only 

general  power  that  it  may  be  executed  in  fee^  and 
if  it.  were,  that  would  not  remove  theobje£tioo,  that 
the  period  at  which  the  eftate  is  to  veft,  if  there  wereno 
reflridion,  ai  totbi*  capacity  of  the  perfon  to  take  ms  a 
purcbafer^  in  refped  of  his  being  or  not  being  in  ijfi  at 
the  time  the  power  is  confummatc,  might  be  at  anj 
d'tflance  of  time,  however  remote*  A  general  power, 
may  be  executed  for  fuch  eftates,  as  the  i^nnoi  the 
power  thinks  propei,fo  as  the  eftates  be  within  the 
limits  allowed  by  law,  and  fo  may  a  particular  power, 
if//  extends  over  ibefee^  and  the  obje£ls,  in  whofe  fa- 
vour it  is  exercifed,  be  fuch  perfons  as  the  power  pre- 
fcribes.     And  if  fuch  general  power  be  exercifed  in 
favour  of  objeds,  not  capable  by  law  to  take  otberwife 
a&  purchafersy  from  the  contingency  of  their  exijiemi 
being  too  remote,  the  fubje£^  of  fuch  pwvevj  if  the 
power  be  valid,  is  thereby  taken  out  of  commerce, 
in   like  manner  and  the   power  in  effe^^.   Lis  the 
fame  tendency  to  a  pcrpetuit/,  as  the  fame  kind 
-  of    limitation    by    a  fpecial  power,   when  fo  exe- 
cuted.    It  makes  no  difference  in  the  public  regu- 
lation of  property,  whether  the  eftate  be,  by  the  ex* 
ercife  of  the  power,  vefted  in  the  unborn  child  or 
children  of  the  unborn  iflue  of  z  patticular  perfon 
or  particular  per (on%  fpeciiied  in,  or  whether   it  be 
thereby  vefted  in  the  unborn  chilJ  or  children,  of  the 
unborn  iflTue  of  a  perfon  unkncwn^  until  pointed  otft 
by  the  donee  of  the  power ;  the  efieA  upon  commerce 
will  be  the  fame,  and  ponfequently  the  legal  objedion 
to  that  mode  of  exerciiiog  the  power  equally  forcible. 

Indeed 
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cnlf  dcfcendcd  in  confequence  of  its  not  hav- 
ing bcca  thereby  limited,  and  therefore  had 

no 

Indeed  where  the  general  power  of  appointment, 
and  the  legal  eilate,  are  veiled  in  the  fjme  perfon  by 
the  deed  creating  the  poweK,  and  limiting  the  legal 
eftate,  the  inconvenience  of  a  perpetuity  will  be 
prevented  upon  another  principle  of  con(lru£lion, 
namely,'that  if  the  donee  of  a  power,  and  poiTeffing 
the  abfolute  legal  intereft  in  the  fubjefl,  difpofes  of 
part  of  his  intereft  in  the  fubject  for  a  valuable  con- 
fideration  to  take  efTed  out  of  his  intereft,  and  then 
executes  his  power  for  a  valuable  confideration  alfo, 
he  will  be  coniidered  as  having  extinguifhed  his 
power,  to  the  extent  in  which  he  has  departed  with 
his  intereft.  But  this  principle  is  applicable  only 
to  the  cafe  of  alienations  for  a  valuable  confide- 
ration* 

And  now  I  am  fpeaking  of  powers,  whereby  the 
party  who  has  a  fpecial  or  general  power  of  appoint- 
ment, and  is  alfo  intiiled  to  the  fee,  or  to  any  parti- 
cular eft^te,  carved  out  of  it,  is  enabled  to  diveft  ufes 
previoufly  vefted,  and  whereby  (hifting  and  fpring- 
ing  ufes  are  carried  into  efFe6l,  and  which,  under 
diiFerent  modifications, are  become  component  parts 
of  moft  fettlements,  in  which  property  of  any  confi* 
derable  value  is  arranged,  I  (hall  offer  fome  obfer- 
vations  on  the  nature  and  operation  of  deeds  framed 
by  conveyancers,  for  carrying  them  into  execution. 
It  has  been  obferved  that  all  powers,  created  for  the 
purpofe  of  giving  effeft  to  ihifting  or  fpringing 

ufes, 
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no  connection  with  Cs  remainder  in  the  light 
of  a  preceding  eftate. 

But 


ufes,  or  other  executory  limitations,  take  tthSt 
frimarily  by  way  of  revocation  of  the  old,  and  of  li- 
mitation of  new  ufes.  Thereforei  where,  in  a  fet* 
tlement,  taking  efFed,  through  the  medium  of  ufes, 
a  fpecial  power  is  referved  to  the  owner  of  the  fee, 
or  of  fome  particular  eftate,  carved  out  of  it,  or  to 
any  other  perfons  for  enabling  him  or  them  to  fell 
or  exchange,  or  make  partition  or  demife,  or  the 
like,  th^  deed  for  carrying  the  power  into  execution, 
according  to  the  beft  forms,  includes,  not  only  an 
exercife  of  the  power,  but  a  conveyance  by  leafe 
and  releafe  from  the  original  truftees  to  ufes,  and  the 
owner  of  the  eftate,  or  fome  particular  eftate  carved 
out  of  it.  This  form  of  conveyance  is  porfued 
from  the  abundant  caution  with  which  thofe,  who 
have  pra£lifed  in  this  line  of  theprofei^lon,havecon(l- 
dered  themfelves  as  bound  to  ad,  and  from  a  thorough 
knowledge  of  the  legal  effeit  of  fuch  powers,  and 
the  operation  by  which  thatiiffeU  is  produced.  For 
as  the  exercife  of  the  power  operates  firft  *as  a  re^ 
vocation  of  the  old  ufes,  the  confequence  is,  that, 
the  legal  eftate  necefiary  to  feed  the  new  eftates 
in  the  fubjecl  in  which  thofe  old  ufes  were  limited, 
is  reftored  to  the  original  truftees  to  ufes,  freed  and 
difcharged  from  the  ufes  previoufly  declared,  and,  in 
contemplation  of  law,  remains  in  thofe  truftees,  for 
an  inftant,  ready  co  feed  the  new  ufes  limited  in  the 
exercife  of  the  power.     Now,  if,  by  any  accident, 

the 
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But  here  an  obfervation  is  to  be  attended  to^ 
that  notwithfianding  the  rule^  that  if  one  limi- 


tation 


Che  h'mitation  of  the  new  ufcs  (hould  fail,  then  the 
legal  eftate,  reiiding  for  the  inftant  in  the  truftees, 
would  pafs  by  the  leaf^  and  releafe,  by  way  of  im* 
mediate  limitation,  to  the  perfons  intended  to  take 
under  the  new  ufes  declared  by  the  power;  and  upon  ^ 
the  fame  principle  of  abundant  caution,  the  owner 
is  made  a  party  to  fuch  releafe,  firft,  in  order  to  take 
from  him  a  legal  conveyance  of  any  particular  in- 
tereft  limited  to  him  by  the  old  ufes,  and,  Secondly, 
to  fupplyany  defedin  the  inftrument  out  of  which 
the  power  arifes,  in  refpe£t  of  the  creation  of  the 
power,  or  the  limitation  of  ufes  thereby  fubje£led 
^0  the  power ;  for  if  the  power  {hould  be  |>adly 
created,  and  the  limitations  in  the  original  afliirances 
void,  the  confequence  would  be,  that  the  eftate 
would  have  remained  in  the  perfon,  by  whom  the 
power  was  created,  and  the  fubfequent  limitations 
were  declared.  The  confequence  is  that  this  form 
of  conveyance  confifts  of  t wo  parts  ;  Firft,  an  execu- 
tion of  the  power,  taking  effed  through  the  medium 
of  theftatuteof  ufes;  Secondly,  a  qonveyance  of 
the  eftate  by  tranfmutation  of  pofleiSon,  taking  cf- 
fe£t,  through  the  medium  of  a  leafe  and  re*leafe,  i$ 
which  the  leafe  takes  eiFeft,  through  the  medium 
of  the  ftatute  of  ufes,  and  the  releafe  by  the  com- 
mon law ;  for  a  releafe  upon  a  leafe  for  years  is 
clearly  a  common  law  conveyance,  and  not  a  con- 
veyance executed  by  the  ftatute  of  ufes.     It  is  upon 

thefc 
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tation  be  executory,  every  fubfequent   one 
niuft  be  fo  likewife;  yet  a  preceding  execu- 
tory 


thefe  principles  that  it  is  confidered  as  ioartificial^ 
to  blend  the  execution  of  the  power,  with  the  re- 
leafc  in  the  deed,  executing  the  power;  or  to  de- 
clare that  the  releafe  is  made  in  execution  of  the 
power ;  for  fuch  fuggeftion  is  incompatible  with 
the  nature  of  the  aflurance,  and  in  truth  deftroys 
its  eftViS); ;  becaufe  in  either  of  the  latter  modes  of 
proceeding,  the  whole  inflrument  is  declared  by  the 
parties  to  operate  through  the  medium  of  the  power, 
and  therefore  to  involve  merely  a  proper  and  im- 
proper execution  of  the  power  (for  all  powers  ought 
to  be  executed,  in  the  words  in  which  they  are 
given)  inftead  of  an  execution  of  the  power,  and 
a  legal  conveyance  by  way  of  tranfmutation  of  pof- 
feflSon,  to  fupply  any  Q^tQ.  in  the  original  deed, 
creating,  or  fubfequent  inftruments  exercifing  the 
power. 

Mr.  Butler  in  his  note  upon  thi&Jubjed  to  which 
I  have  fo  often  had  occafion  to  al'ude,  difputes  the 
propriety  of  creating  powers  of  this  nature,  by  words 
authorizing  the  donee  of  the  power  (where  the  ob- 
je6t  of  the  power  is  to  enable  him  to  fell  or  ex- 
change, grant,  leafe  or  dcmife)  to /}//,  or  exchange^ 
grants  leajt\  or  der?!'/" ;  that  Gentleman  confider- 
ing  that  thereby  the  terms,  exprelTing  the  ope- 
ration of  pppoi.umcnts  and  conveyances,  are, 
both  in   tlie  deeds  creating  the  pofvers,   and   the 
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tory  limitation  may  be  uncertain  and  contin- 
gent! when  a  fubfequent  limitation  though  it 

be 


deeds  by  which  they  are  excrcifed,   confounded* 
Now  it  appears  to  me  that  the  confufion  may  not 
be  in  the  urms  themfelves,  but  in  the  iitas  enter- 
tained in  nfpeG  of  the  terms  and  their  application. 
The  creator  of , powers  of  this  nature,  is  not  meant 
to  deferibe  the  operatjion  through  which  the  purpofe 
of  his  delegation  is  cffcAed,  but  what  be  delegates ; 
therefore  it  feems  to  me  perfedly  cor  red  to  fay,  the 
donee  ^'fliall  have  power  to  fell"  or  todemife,  or  to 
«<  exchange"  or  **  it  (hall  be  lawful  for  him  '<  to  fell" 
or  **  to  exchange'*  or  ^^  to  demife"  for  that  which  he 
is  to  do  is  ufell  or  ixchangif  or  demj/e ;  the  medium 
through  which  he  is  to  do  it,  is  che  exercife  of  a 
power,  becaufe,  having  no  intereft  in  himfelf  in  the 
fubjeA,  he  cannot  zScA  tbatfubje£i  but  by  delegation 
from  him  who  has  an  intereft  thenini  but  the  thiiig 
to  be  cfieded^  whatever  may  be  the  medium,  is  zfaU^ 
ixcbangi  or  ditnifi^  and  a  fale  or  exchange,  or  demife, 
not  of  the  perfon  through  the  medium  of  whofe  direc- 
tion or  appointment  it  is  produced,  but  of  the  perfon 
who  delegated  the  power,  whereby  it  is  produced. 
When  executed  it  (lands  as  a  limitation  or  limitations 
in  the  deed  creating  the  power.     It  is  the  a<Sl  of  thd 
creator  of  the  power  by  the  agency  of  the  donee  of 
the  power.     It  is  therefore  juft  as  much  a  fale  or 
exchange,  or  demife,  as  if  made  by  th,e  perfon  who 
delegates  the  power,  or  as  a  fale  or  exchange  by  a 
Vol,.  II.  •Bb8  perfon 
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be  to  take  efirA  in  future,  may  not  be  uncerv 
tain  or  conditional  (otbtrwife  than  in  refpeft 

of 

perfoa  under  a  warrant  of  attprney^  to  fell  or  e:^* 
ehaoge,  and  execute  conveyances  for  t&at  purpofe  \ 
the  only  difference  is  in  the  medium  or  operation 
by  which  it  takes  effed;  the  tSt&  is  produced  by 
different  modifications  of  delegated  authority,  but 
the  thing  effeded  is  the  fame. 

It  is  fai^  in  the  note  above-mentioned  <*  that 
where  the  power  of  felling  or  exchanging  is  given 
in  the  terms,  that  it  (hall  be  lawful  for  the  truftees, 
to  grants  bargain^  fell^  releafe  and  confirm  the  lands, 
it  is  improper;  for, -in  the  ftrid  fcnfe  of  thofe  words, 
it  is  impoffible  for  the  truflees  to  grant,  baro-arn, 
fell,  releafe  or  confirm,  hecauje  they  have  no  actual 
eftate^  except  their  ejiatefor  prejerving  Contingent  tLe*- 
mainderSy  and  therefore  cannot  convey  the  lands  for  a 
larger  term.**     But  it  feems  to  me  perfeftly  imma- 
terial, in  what  form  of  language  the  power  is  con- 
ceived.    Whether  it  be  enabling  the  donees  to  re- 
voke the  old  ufes,  and  appoint  new  ufes,  or  enabling 
them  to  grant,  bargain,  fell,  releafe  and  confirm, 
or   in  any  other   terms.     Whether  the  power  be 
vcfted   in  the   truflees,  or  in   third   perfons,    they 
(the  donees  of  the  power)  want  no  eflate  to  trans- 
fer, previous  to  the  inftant  of  cxercifing  their  power ; 
and  on  the  inftant  of  executing  their  power,  a  fcifin 
or  cftate  will  arife  in  the   donees  of  the  power,  if 
they  are  the   truflees  of  the   legal  eftate  j    if  they 

are  ' 
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of  the  poflibility  of  its  expiration  before  the 
former  vcfts  or  fails)  but  may  be  fo  limited 

as 


are  not,  then  in  the  tniftees  of  the  legal  eftate  under 
the  deed  creating,  the  power,  fufficient  for  the  pur- 
pofes  of  the  power,  under  the  circumftances  of  the 
power,  by  that  magical  tranfmutation  of  pofleffion, 
which  the  ftatute  of  ufes  produces,  and  which  is  v 
adequate  to  every  purpofe,  required  to  carry  the 
power  into  tStA.  So  that  where  the  creator  of  the 
power  fays  .*<  it  (halite  lawful  for  the  donee  of  the 
power,  (be  that  donee  the  truflee  of  the  legal  eftate 
which  is  to  feed  the  ufes,  neceffary  to  eSeduate  the  \ 
power,  or  barely  the  donee  of  the  power)  to  grant, 
bargain,  fell,  releafe,  and  confirm;  and  fuch  donee 
executes  an  inftrument,  whereby  hi  transfers  the 
fubjiif  hy,  thtfe  words  with  fuch  formalities  as  are  re* 
quired  to  attend  fuch  execution,  the  ftatute  of  ufes 
draws  into  the  truftees,  fuch  an  eftate,  as  is  adequate 
to  transfer  a  pofleffion  to  fuch  ufes,  z^ftich  grant,  bar- 
gain and  fale,  releafe,  and  confirmation  requires,  and^ 
the  appointee  is  in  as  grantee,  bargainee  and  releafee 
of  the  rrfj/^r  of  the  power,  and  all  the  covenants  and 
warranties  which  run  withtheland  are  transferred  to 
the  appointee,  juft  as  they  would  have  been  had  the 
creator  of  the  power,  himfflf\  conveyed  the  eftate  by 
thofe  forms  of  conveyance.  So  if  the  power  is  to 
exchange,  the  ftatute,  on  the  exercife  of  the  power^ 
efie£ts  an  exchange  with  all  its  concomitant  inci- 
dents, by  means  of  the  agency  of  the  donee  of  the 
Vol.  II.  C  c  power^ 
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88  to  take  efFed,  either  in  default  of  the  pre- 
ceding limitation  taking  effeft  at  all^  or  by 

wajr 


power,  vt^ho,  whether  he  be  a  donee  of  the  power 
only,  or  both  donee  of  the  power  and  truftee  of  the 
legal  eftate,  ads  inftrumentally  only,  fo  far  as  he 
confines  himfelf  to  the  power,  and  merely  names 
the  appointee,  and  afcercains  the  ufes  necefiary  to 
efFed  the  purpofe,  and  the  ftatute  fupplies  all  the 
machinery. 

It  is  admitted  in  the  note  to  which  I  have  alluded 
^thateftates  created  by  powers  and  edates  created 
by  conveyances,  are  after  their  creation  the  fame." 
I  am  not  aware,  what  is  the  meaning  of  this  pro* 
pofition,  if  it  he  not,  that  whether  a  fale,  an  ex- 
change, of  a  leafe  be  produced  by  a  power,  or  by 
a  conveyance  by  the  limitation  of  ufes,  it  is  a  fale, 
an  exchange,  or  a  leafe,  with  all  the  incidents  ap- 
pertaining to  thofe  modes  of  enjoying  property^  if 
it  mean  merely  that  edates,  however  created,  are 
portions  of  time  in  property,  which  is  the  only 
fenfe  I  can  annex  to  the  propofition,  if  it  be  not 
that  before  mentioned,  it  feems  merely  a  circuitous 
mode  of  expreffing  afelf-evident  propofition,  namely^ 
ihat  an  ejiate  is  an  ejlaie.  But  if  the  former  be  the 
true  meaning  of  the  propofition,  furely  there  can  be 
no  confufion  in  denominating  a  power,  the  exercife 
of  which  produces  a  fale,  or  an  exchange,  or  a  bar- 
gain and  fale,  ot   a  releafe,  or  a  confirmation,^  Qr  a 

leaTe^ 
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wa^  of  remainder  afcer  ic^  if  thatfliould  take 
effeft.    In  either  of  thofe  cafes^  we  fee,  it 

muft 
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leafci  a  power  of  felling,  or  a  power  of  exchangiogj 
or  leafing,  ISt,  and  the  intereft,  or  eftate  effefied 
by  the  cxercife  of  fuch  power,  is  a  fale,  an'exchange^ 
a  leafe  or  the  like;  what  confufion  can  arife  from 
creating  the  power  in  the  appropriate  term  by  which 
Che  thing  to  be  efieded  thereby  is  known ;  that  is» 
by  the  words  ^^  that  it  fhall  be  lawful  for  the  donee,'* 
j.  <«  that  the  donee  fhall  have  ppwer,  to  grant,  to 
bargain  and  fell,  to  releafe,  to  confirm,  to  ex* 
change^  or  to  leafe>  &r. 


Perhaps  I  may  be  faid  to  be  playing  with  words 
myfelf,  unlefs  I  can  fuggeft  fome  folid  reafon,  why 
I  am  fo  ftrong  an  advocate  for  retaining  the  Ian* 
guage,  in  creating  thefe  kind  of  powers  '*  to  be 
found  as  (Mr.  JSir/Z/r  obferves)  in  the  beft  drawnfet* 
dements"  ind  I  believe  I  might  fay,  in  all  well  drawA 
fettlements,  from  the  periods  at  which  fuch  fettle* 
ments  were  firft  in  ufe  to  the  prefentday.  I  think  the 
circumftance,  that  the  exercife  of  the  power,  does 
much  more  than  merelyeffediuate  the  appointment  of 
a  ufe  in  lands,  is  in  itfelf  a  folid  reafon,  for  purfuing 
the  pra£tical  form  now  ufed.  It  places  the  ap« 
pointee  in  relation  to  the  creator  of  the  power,  in  all 
refpedls,  in  iht  farm  fttuaiion^  as  if  the  creator  of 
the  power  had  bimfelf  done  in  regular  form,  the 
thing  the  power  authorizes,  and  the  appointee  is 

C  c  a  that 
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mud  veil  at  the  time  appointed  for  theprcced* 
ing  limitation  to  veft ;  for  fhould  the  preced- 
ing 


that  charader :     He  is  the  vendee,  the  exchangee^ 
the  bargainee,  the  releaflee  or  the  UJit. 

Upon  what  ground  is  it,  that  the  appointee  under 
an  exchange,  is  entitled  to  the  implied  warranty 
incident  to  an  exchange,  but  that. the  tranfadion  is 
an  *<  exchange."  Upon  what  ground  is  the  leflee 
under  fuch  a  power  intitled  to  the  advantages  de- 
rived to  lelTees,  under  the  ilatutes  in  their  favour, 
and  the  creator  qf  the  power,  or  his  heirs  intitled 
to  the  remedies  given  to  IcfTors,  by  thofe  fiatutes  for 
recovery  of  their  rents,  (fTr.  but  that  the  former  are 
lelTees,  and  the  latter  leflbrs,  and  the  eftate  a  leafe. 

■ 

And  might  it  not  be  contended,  that  if  the  donee  of 
the  power  cannot  exchange  or  cannot  leafe,  that  the 
appointee  is  not  in  by  exchange,  or  is  not  a  leflee. 
Perhaps  in  thefe  times,  fuch  an  argument  might  not 
meet  with  much  attention,  but  why  expofe  parties 
to  the  poffibility  of  fuch  an  argument  againft  them, 
when  by  purfuing  the  common  form  ufed  by  the 
beft   conveyancers,   even   a   momentary   doubt  is 
avoided.     Upon  the  whole  itfeems  to  me  the  pof- 
fibility of  raifing  a  doubt  is  a  folid  reafon  for  avoiding 
the  adoption  of  unufual  language  in  fuch  cafes,  and 
that  therefore  the  alteration  fuggefted  in  the  pra^- 
cal  forms,  ufed  in  creating  fuch  powers,  rajther 
tending  to  produce  than  to  avoid  conliifion,  bad 
better  be  omitted  than  adopted. 
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Ing  timitation  fail  of  taking  effect,  the  fubfe- 
quent  one  will  then  vefiin pojfeffion  s  Ihould  the 
preceding  take  tStdi^  the  fubfequent  one  will 
at  the  fame  inftant,  veji  inintereji  as  a  rematindcr     (  397  ) 
upon  the  preceding  one,  and  then  become  lia- 
ble to  the  fame  modes  of  deftru6kion  as  other 
remainders  of  thefame  kind  are  fubjcft  to.— 
Thus,  where  there  was  a  dcvife  to  two  truf- 
tees  and  their  heirs  to  receive  the  rents  until 
B.  fhould  attain  21 ;   and  if  B.  fhould  attain    aVez.  243. 
2 1  or  have  iffue,  then  to  5.  and  the  heirs  of  Brownrword 
his  body,  but  if  B.  fhould  happen  to  die  be-    vjdc  fupra 
fore  ai  a»^/ without  iffue,   remainder  over;    *^7- 
B.  attained  his  age  of  a  1 ,  and  afterwards  died 
without  iffue :  Lord  Hardwicke^  conGdering 
the  word  and  as  ufed  for  or^  and  the  condi- 
tion as  disjunftive  inftcad  of  copulative,  de-  ^ 
creed  that  the  remainder  over  ihould  take 
effeA,  upon  the  apparent  intent  of  the  tefta-   and  vide 
tor,  that  it  Ihould  take  place,  either  in  default   ^fj^^^ei 
of  £/s  attaining  21,  or  on  his  dying  without  infra. 
iffue. 

And  v^hcre  feme  covert,  purfuant  to  a  power,   sonthby  v, 
left  her  hufband  the  profits  of  certain  cftates   Sionchoufc, 
for  life,  and  after  his  death  her  eftates  to  her   * 
children,  if  (he  (hopld  leave  any  to/urvive  ber^ 
but  in  cafe  (he  fhould  leave  no  fuch  child  or 
children^  nor  the  iffue  of  fuch  child  and  chil- 

C  C  3  drcn. 


t 

» 
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drcn,  and  after  the  deceafe  of  her  hulband^ 
Ihe  gave  the  eftates  to  7t  ^  making  him  her 
fole  heir  in  default  of  ijue  left  hj  her.  Lord 
Hardwicke  held,  that  the  children  took  eftates^ 
tail,  and  not  in  fee,  and  that  the  devxfcto  J.  K. 
was  a  vefted  remainder^  and  not  a  limitation  to 
(  398  )  '  ukc  cfTed  only  on  the  event,  of  the  tcftatrix's 
dying  without  leaving  any  child  or  the  ifibe 
of  any  living  at  her  deceafe.  He  faid  the 
teftatriz  had  only  exprefled  the  double  Contin- 
gency, which  there  is  in  the  cafe  of  every 
limitation  in  remainder  after  an  eftatetail,  viz. 
there,  being  no  ifiue  at  all,  or  all  fuch  iflue 
dying  without  iflfue. . 

We  muft  be  careful  however  to  diftinguilh 

cafes  of  this  nature,  fromia  cafe  where  a  tef- 

C^llmroa  V.     tator  devifed  to  B..  his  fon  and  heir,  and  if  he 

Wright,         died  before  twenty- one^  and  without  iffue  of 

his  body  then  livings  the  remainder  over, 
i£e.  B.  furvivcd  the  twenty-one  years,  and 
it  was  held  that  he  had  a  feefimple  immedi« 
ately,  and  that  the  eftace-tail  was  to  arife  upon 
a  contingency  which  never  happened,  as  he 
attained  twenty-one:  and  likewife  from* a 
cafe,  where  the  teftacor  devifed  land  to  his 
wife  till  his  fon  came  to  his  age  of  twenty-one 
I  Eq.  Abr,      years,  and  then  that  his  fon  Ihould  have  the 

without 
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without  iflue  before  his  faid  age,  then  t6  his 
daughter  and  her  heirs  j  it  was  held  to  be  an 
executory  devifc  to  the  daughter,  if  the  con- 
tingency happened ;  and  that  in  the  mean    And  vide 
time  the  fee  defcended  to  the  fon,  and  if  he    Barker  v. 
attained  twenty-one,  though  he  afterwards    $11*1175. 
died  without  iflue,  or  if  he  (hould  leave  if-      ('399  )  * 
fue,  though  he  died  before  twenty-one,  yet 
the  daughter  was  not  to  have  the  lands  $  be- 
caufe  he  was  to  die  without  iflue,  and  before 
twenty-one  to  intitle  Jicr. 

For  in  thcfe  two  laft  cafes  we  obfcrve  the 
devife  to  the  fon  was  in  fee,  fo  as  not  to  ad- 
mit a  regular  remainder  after  it;  whereas  in 
that  of  Brownfword  v.  Edwards,  the  firft  de- 
vife was  in  tail;  upon  which  circumftance 
Lord  Hardwcke  laid  fo  muchfl:refs,  as  to  fay, 
that  had'  the  firft  devife  been  to  B.  and  his 
hcfrs,  the  conftruftion  he  gave  could  not,  he 
believed,  be  made;  for  where  there  was  fuch 
a  contingent  limitation,  he  did  not  know  • 
that  the  court  had  changed  the  word  heirs 
into  heirs  of  the  body^  to  make  it  fo  through* 
out;  and  it  may  be  remarked,  that  this  dif- 
lindlion  feems  founded  upon  a  principle 
nearly  allied  to  the  grounds  of  that  diftinc* 
tion  which  1  have  ftated  above,  between  the 
cafes  of  Pells  vcrf.  Brown  and  Spalding  v.  Supra,p.  307. 
Sfalding. 

C  c  4  I  have 


' 


39* 


Vide  fupra> 
p.  163. 

(400) 
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I  have  already  obferved,  that  where  a  de« 
vife  is  made  upon  a  condition  annexed  to  a 
preceding  eftate,' that  iS)  where  it  is  made  af- 
ter a  preceding  executory  or  contingent  limi- 
tation or  is  limited  to  take  effedt  on  a  con- 
dition  annexed  to  any  preceding  eftate;  if 
that  preceding  limitation  or  contingent  eftate 
never  fhould  arife  or  take  efTcft,  the  re- 
mainder over  will  ncverthelefs  take  place, 
the  firft  eftate  being  confidered  only  as  a 
preceding  limitation,  and  not  as  a  preceding 
condition  to  give  effcdl  to  the  fubfequent  li- 
mitation. ' 


Scatterwood 
Supra>p.i63. 


I  Eq.  Abr. 
245.  Jones 
1/.  Wcft- 
€ombe. 


This  I  have  inftanced  in  the  cafe  of  a  de- 
vife  to  truftecs  for  eleven  years,  remainder  to 
the  Tons  of  B.  fucceffively  in  tail,  provided 
they  (hould  take  the  teftator's  firname,  and 
if  not,  or  they  fhould  die  without  iflue,  re- 
mainder to  the  firft  fon  of  C.  i  and  though 
the  devife  to  the  fons  of  B.  failed,  yet  the 
remainder  to  the  fon  of  C  took  cffeft,  and 
the  limitation  to  the  fons  o(  B.  was  not  held 
to  be  a  condition  precedent  to  its  taking 
effca.  ^ 

So  where  A.  poflefTed  of  a  term  for -years, 
devifed  it  to  his  wife  for  life,  and  after  her 
death  to  the  child  (he  was  th^n  enfeint  witK,  * 
and  if  fuch  child  Ihould  die  before  the  age  of 

twenty- 
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twenty-one,  then  one  third  part  of  the  faid 
term  to  his  faid  wife^  and  the  other  two  thirds 
to  certain  other  perfons ;  one  queftion  was^ 
whether  this  devife  to  the  wife  was  good,  as 
the  event  happened ;  bccaufe  the  wife  was 
not  en/eint,  and  fo  the  cohtingency  upon 
which  the  devife  was  made  to  her,  viz.  the 
child's  death  under  twenty-one  years  of  age 
never  happened.  Lord  Harcouri  hirld  that 
it  was  good. 

♦  However  where  lands  were  devifcd  to  A.      (  401  ) 
in  fee,  upon  condition  he  (hould  pay  the  tcf-   ^,^^?- 

^  Fiudd,  For- 

tator*s  debts,  iSc.  if  he  did  not,  then  to  £.,    tefcue's  Rep. 
jt.  died  in  tcftator's  life^tinie,  and  it  was  held   ^^4- 
that  B.  took  nothing. 

But  the  authority  of  the  laft  cafe  has  been   Hopkins  nt. 
repeatedly  over- ruled,  by  fcveral  fubfequcnt  v!f  t'^'* 
determinations.     Thus  in  the  cafe  of  Hopkins  Talb.  44. 
v.  Hopkins,  where  the  firft  devifcc  died  in  the   ^i<*^  *"P''*» 
life-time  of  the  dcvifor;  the  Contingent  Re- 
mainders over,  as  they  were  not  vcftcd  ac  the 
devifor's  death  and  the  preceding  freehold 

♦  The  cafe  of  Grafcoit  v.  JVarren^  (horily  ftate4 
here  in  the  3d  edition,  is  expunged  in  Mr.  Fiarne\ 
copy»     Vide  the  cafe  infra  411.  in  notes. 

Vol.  II.  ♦  C  c  5  failed. 
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6ilcd,  were  held  to  enure  by  iray  of  executory 
devife. 

i^ndrews  a;.  And  again,  in  a  cafe  in  B.  R.  where  the 
^•"^5^°'v  above  nncntioncd  limitation  in  the  cafe  of 
42  K  Jones  V.  Weficomhe  was  brought  into  queftion 

I  Wilf.  107.     again.     Lee  C.  J.  delivered  the  opinion  of  the 
3    urr.i  24.    ^^^^^^  *«  That  the  limitation  over  was  good, 

^'  that  the  devife  to  the  infaat  being  inefFec- 
''  tual,  was  out  of  the  cafe,  and- the  Uw  the 
"  fame  whether  the  devife  immediately  prc- 
"  ceding  the  limitation  over  was  originally 
**  void,  or  became  fo  by  non-exiftence  or  non- 
"  entity  of  the  perfon";  for  that  fincc  the  law 
(  402  )  "  allows  fuch  limitation  over,  it  allows  the 
**  waiting  for  it  j  that  it.  was  one  of  thofe  exe* 
*'  cutory  limitations  which  depend  on  fome, 
"  contingcacy,  on  the  failure  of  a  preceding 
*'  limitation  j  none  of  which  taki  in  ajl  the 
"  ways  of  failing,  but  ftill  it  was  the  fame 
"  thing. 

Roc  V.  WIc-        This  rcfolution  was  upon  the  leafehold  part 
kett,  cued        of  the  eftatcs  which  pafied  by  the  will.     But 

I    VcZ    A2 1  *  '  ■  . 

1  Wiif.  107.     afccrwards  the  fame  point,    in  /tgaid  to  the 
jiiurr.  1O24.    fjcehold  lands,  came  inco  qiK;ftion'bc5?rc.Lhe 

C.  B.  which  court  was  of  opinion,-  tha<;thc 
event  of  no  child's  being  born  vrattajf^i 
omiJfttSi  concerning  which   n^  dircSioo  was 

given 


^^■•i 
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given  by  the  will ;  that  the  rule  was»  that  ah  • 
heir  at  law  is  not  to  be  difiaherited .  but  by 
exprefs  words  or  necefiary  implication;  fo 
that  upon  that  ground  the  devife  over  could 
not  take  effeft :  that  Andrews  v.  Fulbam  be- 
ing  a  determination  on  the  leafehold,  was 
diflinguifhable  >  that  the  plaintiff  there  had 
afiented  to  the  devife  over,  and  fo  was  con- 
cluded :  and  that  there  was  a  difierence  of 
conftruftion  between  the  leafehold  and  free- 
hold,  becaufe  of  the  favour  ihewn  to  aft  hcijr 
at  law. 

Upon  this  another  cjeftment  was  brought    GnlHver  nt. 
in  B.  R.,  when  Lee  Ch^  J.  delivered  the  opi-    ^^y^^' 
«ion  of  the  court,  that  the  devife  over  was  to 
be  confidered  as  a  limitation  fubfequentj  the 
firfl  as  a  preceding  limitation  (not  a  condition)      (  403  ) 
which,  whatever  way  it  was  laid  out  of  the 
cafe,  the  other  took  efFeft. — That  the  true 
conftruftion  of  the  will  was  that  there  was  a 
good  devife  to  the  wife  for  lift,  with  contin« 
gent  remainder  to  the  child  in  fee,  with  a  de- 
vife over,  which  they  held  a  good  executory  • 
devife,  as  it  was  to  commence  within  twenty* 
one  years  after  a  life  in  being ;  and  if  the  con- 
tingency of  a  child  never  happened,  then  the 
laft  remainder  was  to   take   efFeft  upon  the 
4eath  of  the  wife;  and  the  number  of  con-* 

tingcncies 
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/  tingencies  were  not  material^  if  they  were 
all  to  happen  within  a  life  in  being>  or  a  rea* 
fonable  time  afterwards. 


Fonereau  v.         Again,  in  another  cafe,  where  the  teftator 

xA^^xi".     S^'^^  *  ^""^  o^  money  to  truftees,  to  pay  the 

yearly  intereft  and  produce  thereof  to  his  chiK 
drcn  afccr  their  ages  of  twenty-one,  equally 
between  them,  and  after  their  refpeftive"  de- 
ceafcs,  to  divide  the  (hareof  each  child  among 
the  inue  of  fuch  child,  as  the  parent  (bould 
appoint,  and  for  wantof  appointilnent  amongft 
fuch  iffuc  equally  at  their  refpedtive  ages  of 
twenty-onc  years,  and  in  cafe  any  fuch  ifluc 
fhould  die  under  that  age,  the  fliare  of  the 
ilTue  fo  dying  to  go  to  the  furvivors,  and  in 
eaje  all  the  iflue  of  any  of  the  teftator's  cbil- 
dren  fhould  die  under  twenty-one^  to  be  divided 
equally  among  all  the  teftator* s  other  children : 
(  404.  )  P.  one  of  the  tcftator's  children  died,  after  at- 
taining the  age  of  twenty-one,  without  having 
had  am  ijfue.  And  the  qucftion  was,  whether 
his  (hare  was  abfolutely  vefted  in  him,  and  if 
not,  then  as  the  teftator  had  made  no  provi- 
fion  for  the  (bare  of  any  child  who  fhou\d  have 
no  ijfue^  it  was  contended  it  (hould  fall  into 
the  refiduum  of  his  perfonal  eftate  :  for  that 
the  only  cafe  in  which  any  child's  (bare  was 
given  over  to  the  furviving  children,  was 

upon 
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upon  the  contingency  of  all  the  ifiue  of  fuch 
child  dyingundertwency-one^  which  here  had 
not  happened^  becaufe  P.  never  had  jlTue. 


Lord  Hardwickevrns  clear  that  it  never  vett- 
ed in  P.  himfelf,  for  nothing  was  given  to 
the  children  themfclvcs  but  the  (hare  of  the 
yearly  produce  or  interejl  of  the  principal  fum. 
But  he  was  of  opinion  that  it  went  accord- 
ing to  the  devife  over;  and  though  a  dif* 
tinftion  was  taken  between  that  and  the  cafe 
of  Jones  V,  Weftcomhe^  upon  the  ground  of  its 
being  a  difpofition  merely  of  perfonal  things^ 
and  therefore  not  to  be  confidered  as  difpofed 
of  by  way  of  remainder^  but  as  to  take  effedi: 
((riftly  according  to  the  contingency  upon 
which  they  are  limited;  yet  his  Lordfhip  faid 
the  cafe  of  Jones  v.  Weftcombe^  was  an  autho- 
rity directly  contrary^  according  to  Lord  .f/jr- 
court^s  opinion,  and  that  he  was  of  Lord  Har^ 
r^«r/'s  opinion  upon  the  reafon  of  the  thing; 
that  there  could  be  no  reafon  for  a  devife 
over  in  cafe  of  the  iflue  of  a  child  dying,  and 
not  in  the  cafe  of  a  child  itfelf  dying  without 
any  ilTue  at  alL 


(405) 


He  thought  there  appeared  an  intent  that 
it  Ihould  go  over  abfolutely  j  that  the  intro*- 
duAory  words  of  the  refiduary  claufe  were, 

a/fer^ 
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of  Or  payment  of  aU  debts  and  legacies^  &c.  be 
gave  the  refidue ;  that  this  was  a  particular 
legacy  divided  from  what  he  intended  to  be 
tht  refidue;  and  his  Lordfhip  was  of  opinio»^ 
the  (hare  of  P/ ought  to  go  among  the  for* 
viving  children. 


1  Vc2ey42o.        So  in  the  cafe  of  jfuelyn  v.  fFard^  where  A, 

devifed  his  real  eftate  to  his  brother  B.  and 
his  heirs>  on  condition  that  B.  (hould  give  a 
releafe  within  three  months  after  the  teftator's 
death;  but  if  B.  fbould  negleft  to  give  fuch 
releafe^  he  devifed  it  to  R.i  the  firft  devifee 
died  in  the  life- time  of  the  teftator,  and  it 
was  decreed  that  the  devife  over  Ihould  take 
place;  and  though  a  diftindlion  was  contended 
for,  between  the  cafe  of  a  remainder  over  af- 
ter an  executory  particular  eftate  only,  and 
thofe  cafes  wherein  an  executory  devife  was 
introduced  after  a  difpofition  of  the  whole 
fee  J  yet  Lord  Hardwicke  exploded  chatdiftinc^ 
tion,  as  he  cfid  not  find  (he  faid)  any  authority 
to  warrant  it;  and  he  thought  the  cafe  of 
Jones  y.lVeftcombey  above  cited,  a  ftrong  au- 
thority, that  the  conftruftion  ought  to  be 
the  fame,  whether  it  be  the  cafe  of  a  remain- 
der limited  conditionally  after  a  particular 
eftate,  which  nevtr  takes  efFcft,  or  whether 
it  be  a  contingent  limitation  after  a  fee :  for 

•  in 


And  vide 
Hayward  <zf. 
Scillbgfleet 
infra. 

(406) 
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In  that  cafe  it  was  fo  in  refped  to  the  freehold, 
notwitbftandiiig  the  devife  for  life  which 
was  precedent  to  the  limitation  in  fee  to 
the-  child;  for  as  that  fee  to  the  child  ^(l^ood 
before  the  limitation  over,  the  preceding 
eftate  for  life  did  not  alter  the  cafe  as  to  that 

point  {a). 

It 

[a)  So  where  one  devifed  copyhold  lands  in  man- 
xifr  following  *'  as  to  my  copyhold,  which  I  have 
pr  intend  to  furrender  to  the  ufe  of  my  will,  I 
give,  t^c.  and  the  remaining  third  I  give  to  the 
child  with  which  my  wife  is  now  enfeint,  and  to 
the  heirs  of  fuch  child  or  children  for  ever ;  and  if 
fuch  child  or  children  (hould  not  be  born  alive,  or 
being  born  alive  ihould  die,  without  leaving  law- 
ful  iflue,  or  before  he  or  ihe  has  difpofed  of  the 
fame,  I  give  it  to  my  wife."  The  wife  was  not 
with  child.  Lord  Hardwire  Chancellor  was  of 
opinion  it  was  well  devifed  and  pafled  by  the  will» 
and  that  it  ought  to  be  conftrued,  as  if  he  had  faid 
and  i/m  child  be  born  alive*     Taylor  v.  Taylory  t  JtL 

386- 


399 


Again  in  die  cafe  of  Statbam  v.  Belly  where  S. 
made  his  will,  in  which,  among  other  things,  he 
faid  ^*  Whereas  my  wife  is  now  pregnant,  if  fhe 
bring  forth  a  fon,  I  will  that  he  (hall  inherit  my 
eftate  at  twenty- one  years  old,  paying  4/.  a  year 
to  my  wife,  and  30/.  a  year  to  my  daughter,  at  her 
i  coming 
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4  Mod.  259.        It  has  been  faid  indeed,  that  la  cafes  of 

executory  devifes  there  can  be  no  lioiitatioas 

•  over; 

coming  to  the  age  of  twenty-one  years,  and  io/« 
more  to  her  on  the  death  of  my  wife  :  but  if  it  be  a 
daughter^  I  give  one  moiety  to  my  wife,  and  the 
other  to  my  two  daughters,  to  be  divided  between 
them  at  the  age  of  twenty -one  years,  if  either  die 
before  that  time,  the  furvivor  to  have  her  ilfter's 
ihare ;  if  both  die  before  that  time,  I  give  botk 
their  fhares  to  my  wife  and  her  heirs  for  even  If 
fhe  die,  then  I  give  her  {hare  to  my  two  daughters/' 
The  teftator  died  leaving  his  widow  and  an  only 
child,  a  daughter  ;  the  teftator's  wife  was  not  en- 
feint  at  the  time  of  malcing  the  will,  nor  at  the 
time  of  the  tefiator's  death,  the  daughter  died  un* 
der  age,  and  without  ifiiie*  The  queftion  dated, 
on  a  cafe  out  of  Chancery  for  the  opinion  of  the 
court  of  King's  Bench,  was,  whether  the  wife  took 
any,  and  what  eftate  under  this  will,  no  child  being 
born.  The  counfel  againft  the  wife  confidered  the 
fimple  queftion  to  be,  whether  it  was  intended  by 
the  teftator,  that  in  the  event  which  had  happened, 
the  wife,  (hould  take  the  whole  eftate.  He  infifted  ' 
ihe  fhould  not,  but  upon  the  precedent  condition 
expreiled  in-  the  will,  vi%.  the  birth  of  a  fecond 
daughter,  and  the  death  of  both  without  iflue, 
which  condition  was  not  performed,  and  therefore 
fhe  could  not  be  entitled.  For  if  a  fon  had  been 
born,  he  was  to  take  the  whole  eftate,  fubjed  to 
the  incumbrances  charged  upon  it«     If  a  daughter, 

one 


•  Executory  Bevt/ks.  40 1 

over ;  by  which^  it  is  prefumed,  was  me^nt^ 
that    where    the    whole    incereil    is  once 

given 


one  moiety  only  was  to  go  to  the  wife,  and  the 
other  moiety  to  the  two  daughters  ;  and  if  both 
daughters  died  without  ifllie,  then  the  wife  was 
to  have  the  whole  ;  therefore  he  did  not  intend  that 
in  all  events  the  eftate  (hould  go  to  his  wife,  but 
only  upon  a  particular  contingency,  which  con- 
tingency had  not  happened.  But  the  court  of 
King's  Bench  were  unanimoufly  of  opinion  **  that 
it  was  the  plain  intention  of  the  tcftator,  that  in 
cafe  no  fon  ihould  be  born,  and  he  (hould  have  no 
daughters,  who  (hould  live  to  the  age  of  twenty- 
one  years,  that  the  wife  (hould  have  the  whole  eftate; 
in  the  event  which  had  happened  (he  was  fo  en- 
titled." And  Lord  Mansfiild^  who  delivere^  the  • 
opinion  of  the  Court,  added»  that  the  fads  of  this 
cafe  differed  from  the  famous  cafe  of  Jones  v.  il^« 
combtf  for  here  it  was  clear,  that  if  the  teftator  had 
died  during  the  pregnancy,  the  eflate  would  have 
defcended  to  the  heir  at  law  in  the  mean  time. 
Cowp*  40.    DiugL  65* 

And  a  (imilar  determination  was  made,  in  the 
cafe  of  Gordsn  v.  Jdolphus,  tinted  fupra  227.  in  the 
ttote» 

m 

In  that  cafe  it  was  contended,  on  one  fide,  that 
the  difpofition  made  by  the  teftator  of  his  effeds, 
after  the  life  eftate  to  bis  wife,  was  confined  to  the 
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given  or  incloded  in  any  executory  de« 
vife,  ic  cannot  be  again  limited   over  on 

another 

• —  ■"'•■•■»■  ■  ■  ' 

event  of  her  entering  into-i  fecond  marriage;  then 
and  in  that  cafe  9nlj^  it  was,  that  the  refiduary  be* 
queft  to  ibjc  daughter  took  place  under  the  will. 

On  the  other  fide  it  was  infilled  that  the  teftator 
meant  to  difpofe  of  bis  whole  eftate,  and  not  to 
die  intefiate  as  to  any  part  of  it.  He  had  given  it 
to  his  wife  during  her  life  or  widowhood ;  after 
her  death  or  fecond  marriage,  he  deviled  it  to 
his  daughter  abfolutely,  in  cafe  (he  fhould  have 
ifltie ;  but  if  flie  (hould  Utwi  no  ifibc^  then  It  was 
given  over. 

And  the  event  of  the  appeal  was  agretable  to  the 
latter  arguments,  for  the  decree  appealed  from  was 
confirtQcd* 

Again  in  Bradford  verf.  FpUj^  DmgL  63.  which 
was  a  cafe  fent  froaa  the  Court  of  Qianoerjr  for  the 
opinion  of  the  judges  of  the  court  of  King's  Bench, 
ftating  that  J.  made  his  will,  and  thereby  gave  and 
devifed  alt  and  fingular,  fats  real  eftatet  whatfoever, 
and  wherefoever  to  truReet,  and  their  beiis  in  tmft 
to  pre&rve  Contingent  Remainders,  then  to  the 
ufe  of  his  fon  J9.  for  life,  remainder  to  the  firft  and 
every  other  fon,  which  he  (houid  have  by  znjfsaun 
wife,  with  whom  he  ihould  mfterwards  intermarry, 
in  tail  male,  and  for  defiiuit  of  fiicb  iffiie  male  to  . 

the 
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itiother  contingency;  for  where  the  whole 
incereft    was     not    limited    in     the    firft 

executory 

the  ufc  of  the  daughters  of  fucb  marritge,  As  tenants 
ID  cominon  in  fee-fimple  '*  provided  always  and  it 
**  is  my  fuU  andexprefs  intent  and  meaning,  that  if 
'*  my  faid  Ton  fhall  hereafter  marry,  with  any  wo* 
'^*  man,  who  is  any  ways  related  in  blood  xo  M.A. 
'^  his  now  wife,  that  all  and  every  the  above  limited 
'^  ufes,  as  far  as  the  fame  ihall  relate  to  the  iiTue  of 
<*fiicb  future  marriage,flia!l  utterly  ceafe, determine, 
'*andbe  void,  to.  all  intents  and' purpofes,  it  being 
**  my  ftedfaft  refolution,  as  far  as  the  law  enables 
**  me  to  hinder,  that  no  perfon  any  ways  a-kin  to 
**  her  blood,  or  born  or  defcended  from  any  fuch 
**  perfon,  (bail  inherit  any  part  of  my  eftate^  and, 
*^  in  fuch  cafe^  notwithilanding  there  fhall  be  lawful 
*'  iflue  of  my  faid  fon  by  fuch  future  marriage,  liv- 
'*  ing  at  the  time  of  his  deceafe,  my  will  and  mind 
'*  is,  that  they  nor  either  of  them  (hall  take  any  tMng 
*^  by  and  under  this  my  will,  but  that  the  faid  trut 
**  tees  (hall  fland  feifcd  of  all  and  lingular  the  faid 
**  premifes,  to  the  ufc  of  all  and  every  the  child  and 
**  children  of  my  late  brother  £.  deceafed,  which 
**  (hall  be  living  at  the  time  of  my  deceafe,  to  have 
*♦  and  to  hold  the  fame,  if  nmre  than  one  child,  to 
*^  them  and  (heir  heirs,  (hare  and  (hare  alike,  as 
•*  tenants  in  common,  a  id  not  as  jointenants  ;"  the 
daughters*  (hares  to  be  to  th?ir  fcparate  ufe  '*  and 
**  in  Cdfe*tf//and  every  of  the  faid  children  of  my  faid 
**  brother  ihould  happen  to  die  in  ray  life  time,  or 
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executory  devifc,     it    ihould    feem,    there 
could   be    no  queftion   as  to   the  validity 


of 


cc 


after  my  death,  without  liTue,  Chen  I  hereby  give 
*'  and  devife  all  and  Angular  my  faid  real  eftate  to 
**  my  right  heirs ;  I  mean  fuch  heirs  only  as  (hall 
^*  be  no  ways  related  in  blood,  or  claim  any  defcent 
^'  from  any  perfon  related  in  blood  to  the  fame 
**  M.  jf,  my  fon's  now  wife ;  all  and  every  of  whom 
•*  I  utterly  exclude  from  any  right,  title  or  benefit 
*^  from  my  real  and  perfonal  eftate,  in  any  ihapt 
•*  whatfoever."  The  teftator  died.  There  were 
five  children  of  E,  his  brother,  living  at  the  time 
of  his  death.  B,  the  tedator's  fon  died  without 
iflue,  and  without  marrying  again,  leaving  71  i^.  //• 
his  heir  at  law,  but  having  made  his  will,  difpofing 
of  ^*  what  might  become  due  to  him  in  expedancy 
or  reverfion"  as.  therein  mentioned.  And  the  quef- 
tion for  the  opinion  of  the  Court  was,  *'  Whether 
the  children  of  E.  the  brother  of  the  teftator,  had 
tjiken  any,  and  what  edate,  in  the  cafe  that  had 
happened.  It  was  contended  on  the  one  fide 
that  the  children  of  the  teftator's  brother  had  taken 
.an  eftate  tail  with  crofs  remainders,  although  the 
previous  eyent  on  which  the  devife  to  them  was 
limited,  had  never  happened  ;  for  ift,  Thefe  words 
were  not  to  be  conftrued  as  conftituting  a  condition 
precedent,  but  as  words  of  limitation,  adly.  That 
the  ititention  of  the  teftator  was  certainly  to  exclude 
the  children,  that  his  fon  might  have  by  his  then 
wife,  and  yet,  according  to  the  argument  which 

would 
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of    a    further    limitation,     becaufe    there 
ftill    remained    fome    intereft    undifpofed 

of, 

I 

would  be  made  ufe  of  for  the  heir  at  law  of  the  fon,  . 
(uch  children,  if  there  had  be^ n  any,  mud  have 
taken  in  the  event  that  had  happened.  On  the 
other  fide  it  was  infifted,  that  this  was  a  condition 
precedent  I  that  in  every  view  the  old  reverfion 
here  muft  have  remained,  and  that  as  to  intention, 
it  did  not  appear  that  the  teftator  had  taken  into 
confideration,  the  event  of  his  fon's  having  children 
by  bis  then  wife,  and  not  marrying  again.  Et  ptr 
Lord  Mansfield^  nothing  can  be  clearer  than  that  the 
teftator  meant  no  child  of  M.  A.  (hould  take  in 
any  event,  and  yet  if  this  was  a  cohditioivprecedent, 
fuch  child,  if  there  had  been  one^  muft  have  taken. 

The  Court  took  time  to  confider  of  their  cer- 
tificate, and  then  certified  '^  that  they  were  of  opi- 
nion, that  the  children  of  £.  took  eflates  tail,  with 
crofs  remainders/' 

• 

So  in  the  cafe  of  Jefirys  et  Ux.  v.  Reynolds  et  Vx, 
6  Br9*  Ca.  Pari  260,  where  A.  among  other  be- 
quefts  '*  gave,  devifed  and  bequeathed  unto  trus- 
tees, their  heirs,  executors  and  adminiftrators,  re- 
fpe£lively,  all  fuch  ftock,  funds,  mortgages,  {^V.  aod 
all  bis  eftate  therein,  upon  truft,  that  they  (hould 
pay  and  apply  the  intereft,  l^c.  unto  and  to  the 
ufe  of  his  wife,  for  and  during  fuch  and  fo  long 
time  only  as  (he  (hould  continue  his  widow,  and  be 
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of,  and   confcquer^tlf  fomethiog  aiqre    to 
limit, 

Ic 


^nd  remain  fole  and  unmarried,  but  in  cafe  hit  wife 
ibould  after  his  dedbafe  intermarry  with  any  after 
taken  hufband,  then  bis  exprefs  will  and  meaning 
waS|  and  thin  and  in  fufb  caft  be  did  dire£t  his  faid 
trufteeSi  to  pay  to  his  faid  wife  the  yearly  Aim  of 
I  ID  /.  and  no  more,  by  and  out  of  the  intereft,  tifr. 
of  his  perfonai  eftate,  over  and  above  the  provifion 
made  for  her  by  marriage  articles,  fuch  payment  to 
be  made  as  therein  mentioned,  and  thtn  and  in  fuch 
cafe  he  willed  and  direded  his  faid  trudees  to  pay, 
apply  and  difpofe  of  the  refidue  and  overplus  of  the 
intereft,  l^c.  of  all  his  ftocl^,  funds^  l^c.  for  and 
towards  the  maintenance  and  education  of  bis  foil 
C  and  of  all  other  bis  child  and  children  by  bis 
faid  wife.  And  his  will  was,  that  thin  and  infucb 
cafe  all  his  ftock,  i^c.  over  and  above  what  (hould 
be  fufHcient  to  anfwer  and  pay  to  his  faid  wife  the 
faid  clear  yearly  fum  of  no/,  during  her  life, 
ibould  be  receivedby  his  tiuflees  in  trufl,  for  the  ufe 
and  benefit  of  his  faid  fon  C.  and  of  all  fuch  child 
and  children  as  aforcfaid,  equally  between  them^ 
(hare  and  (hare  ali|ce,  if  mpre  tban.one,  to  be  paid, 
affigned  and  transferred  to  biro,  her  and  tbem,  {^c. 
and  that  from  and  aforr  the  death  of  his  faid  wifr» 
fuch  fums  of  money  and  Cccuritiea  %%.  fl|ou\d  be  re* 
ferved  to  anfwer  and  pay  her  annuity  ihould  go  ia 
Ijife  nianner  i  and  in  cafe  it  ihould.  io  happen,  that 

his 


It  is  true,  it  fomnerly  was  held^  that  where- 
ever  the  firft  executory  limiution  was  in  fuch 

words 


bis  faid  fon  C.  (hould  depart  chii  life  before  twenty- 
one,  and  without  leaving  ilTue,  and  that  be  (hould 
have  no  other  child  by  hit  faid  wife,  or  there  being 
Aicb,  all  of  them  (hould  die  in  the  life-time  of  their 
mother,  and  before  twenty-one,  tbeH  and  in  fuch 
ioft  bis  will  was,  and  he  did  thereby  authorize  and 
impower  his  (aid  wife  to  give,  difpo(e,  limit  and 
appoint  part  of  his  faid  perfonal  eftate  at  (he  in 
her  diferetion  (hould  think  proper,  and  then  alio 
he  gave,  devifed  and  be^eathed  the  reft  and  refidue 
of  his  ftock,  isfi.**  unto  and  amongft  ceruia  per- 
font  therein  named  and  defcribed  at  therein  men- 
tioned. 

A.  died  leaving  his  wife  B.  and  C,  his  only  fon, 
him  furviving.  Afterwards  C  intermarried  and 
died  without  iflue,  having  firft  made  his  will,  and 
given  fome  pecuniary  legacies,  and  a  moiety  of  the 
reft  and  refidue  of  his  eftace  and  efFeds  to  his  wife, 
and  the  other  moiety  to  his  children,  if  any,  if  none 
then  to  his  wife. 

And  on  a  bill  in  Chancery  filed  by  C,*%  wife, 
among  other  purpofes,  praying  an  account,  and 
that  the  refidue  of  her  hu(baad's  perfonal  eftate 
might  be  paid,  affigned,  and  delivered  over  to  her. 
One  queftion  was,  whether  (he  was  intitled  to  A.*% 

perfonal  eftate  i 
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words  as  would  convey  the  whcde  intereft, 
there  any  fubfequent  limitation  was  void/nct- 

withltanding 


And  it  was  infifted^  tba^t  A.  had  not,  by  his  will, 
difpofed  of  the  refidue  of  his  perfonal  eft^fe,  fave 
only  in  the  event  hf  his  wife's  marrying  a  fecond 
hu(band. 

And  on  a  fecond  hearing  before  the  Maft|;r  of 
the  Rolls,  his  Honor  on  this  point  of  the  cafe  de- 
clared, that  on  the  true  conftru6lion  of  J.*s  will, 
the  clear  furplus  of  his  perfonal  eftate,  not  fpe-  m 
cifically  bequeathed^  by  the  event  which  bad  hap- 
pened, was  undifpofed  of,  fubjed  to  the  life  eftate 
therein  to  his  widow. 

From  this  part  of  the  decree  an  appeal  was  made 
to  the  Chancellor,  and  the  fame  was  reverfed,  and 
an  appeal  from  that  reverfal,  carried  to  the  Houfe 
of  Lords. 

And  it  was  obferved  on  behalf  of  the  appellants 
in  the  Houfe  of  Lords,  that  the  teftator  A.  bad  not 
liven  the  truft  of  his  perfonal  eftate  to  his  wife,  du- 
ring her  life,  but.during  her  widowhood  only. 
If  (he  married  again,  he  direded  his  truftees  to 
pay  her,  out  of  the  produce  of  his  perfonal  cfiato, 
the  annual  fum  of  no/,  only  ;  and  it  was  upon  the 
contingency  of  his  wife's  fecond  marriage,  that  he 
had  grounded  every  fubfcqgent  difpofition  which  be 
madci  for  upon  thcmoft  accurate  examination  of 

every 
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withftanding  the  preceding  limitation  never 
took  efFed;  as  where  a  term  was  limited  to  a 

man 


every  following  claufe,  it  was  to  be  found,  that 
the  words  then  and  in  fuch  cafe^  or  fome  reflri£live 
and  correding  words  equivalent  to  them,  confined 
the  difpodtion  therein  made,  to  the  event  of  fuch 
fecond  marriage,  which  in  fad):  never  happened; 
and  though  fuch  a  difpofition  might  feem  extraor- 
dinary, it  was  not  without  precedent.  And  it  was 
fubmitted,  that  the  conftrudion  of  the  will  muft  be 
made  from  the  words  of  it,  and  the  manner  in  which 
the  teftator  had  exprefTed  his  intention,  without 
regard  to  the  confequence  of  fuch  conftruflion* 
In  the  event,  which  had  happened,  the  reiidue  was 
undifpofed  of. 

On  the  other  fide  it  was  iniifted  that  the  teftator 

A.  had  by  his  will,  made  a  complete  difpofition  of 

his  fortune ;  as  it  appeared  by  the  whole  tenor  of 

it)  that  he  did  not  mean   in  any  event  to  die  intef- 

tate.     If  the  fuppofed  inteftacy  was  to  take  place, 

upon  the  widow's  not  marrying  again,  the  provifion 

under  his  will,  for  his  only  child,   would  intirely 

depend  on  the  conduS  of  the  widow,  and  fuch  child 

would  be  provided  for,  only  in  cafe  the  widow  did 

that,   which  the  teftator   wiftied   her  not  to  do-: 

and  if  flie  continued  a  widow,  in  the  purfuance  of 

the  intention  and  inclination  of  the  teftator,  then, 

according  to  the  conftrudion  contended  for,  by  the 

appellants,  the  only  child  of  the  teftator,  was  to 

lofe 
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man  for  life,  and  afterwards  to  his  firft  and 
other  fons  in  tail  fuccelfively  and  for  default 

of 

lofe  all  the  provifion  intended  for  him  by  the  will. 
But  the  true  intent  and  meaning  of  the  teftator, 
plainly  appeared  to  be,  that  in  all  events,  his  child 
was  to  take  the  perfonal  eftate,  after  the  death  of 
the  mother ;  but  in  cafe  (he  married  again  the  child 
was  to  be  let  into  a  confiderable  part  of  it  eirea 
in  her  life- time. 

And  the  decree  for  rever&l  of  the  judgment  at 
the  Rolls  was  affirmed. 

But  the  conftradlion  of  thefe  cafes  proceeds 
merely  upon  the  appannt  iHtmi^  for  tliougb^  where 
the  preciding  eftate  appears  to  be  the  9nfy  object 
of  the  condition,  and  the  remainder  appears  iii- 
tended  to  take  effeA,  either  aftir  or  in  Ufu  of  tt^ 
it  will  not  be  confirued  to  ztkSt  the  remainder  | 
yet  it  is  otherwife,  wherever  fucb  intint  cannot  be 
nafinahlj  prefumed.  This  will  appear,  as  well 
from  the  foregoing  cafes  upon  this  fubjed,  as  from 
thofe  which  immediately  folloW|  and  are  illuftratxve 
ofboth  inftancet.  / 

Thus  in  the  iraie  of  ShgfftiU  and  Urord  Omrjy 
^zitA  fupra  vol.  i.  363.  where  >/.  devifed  his  houfe, 
&#.  to  his  wife  for  life,  upon  exprefs  condition  that 
if  Ihe  (hould  marry  again,  then  that  the  boufe,  Vc. 
ihould  go  forthwith  to  the  pldeft  fon,  and  his  iflue, 


»• 


cafe. 
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of  fuch  iflijc>  remainder  ovcTi  this  remtinder   l*oilexf.  33. 
was  held  void,  though  no  Ton  was  ever  born  1    ^,^^^   ^"  *** 

becaufe    Vide  fame 

■ point.    ■ 

,  I  Mod.  115* 

ktc.  Lord  Hardwuh  held  that  it  was  oot  ^  vefted,    Burgi(s'a 
reinaind.er  in  the  Ton,  but  a  contingent  limitatipn 
to  take  effeA  only,  if  the  wife  of  the  tpftator  fhould 
marrj  again. 

$0  in  the  cafe  of  Gra/c9iver{.  Warun^  17,  Mod, 
RiP*  128.  Comb.  437.  %Eq,  Ca.  Mr.  3(^1.  where 
A  man  pofleBed  of  a  term,  devifed  it  to  an  infant  in 
vtntrefa  mert^  if  it  ihould  be  a  fon;  and  if  it  (hould 
be  a  fon,  and  die  diiring  his  minority,  then  he  de- 
yifed  it  to  his  grandfon :  after  which  he  di^d,  leav- 
ing his  wife  e^cecutrix,  and  the  child  was  after  born, 
and  proved  a  daughter;  it  was  adjiidged,  ^without 
argument,  that  the  executrix,  and  not  the  grandfon 
ftould  have  the  term ;  becaufe  the  grandfon  was 
not  to  have  it,  but  upon  a  precedent  contingency, 
viz*  the  birth  of  a  fon,  and  his  death  in  his  infancy, 
which  coodition  muft  be  firft  performed;  and  it  ap- 
peared plainly,  that  the  intent  of  the  teftator  was 
that  be  (hould  not  have  it  otberwife. 

Again  in  the  cafe  of  Caltborpe  v.  Gougb^  at  the 
P.olls,  \%i\kFib.  1789.  dated  3  Bro.  Rip.  Ch.  395. 
Sir  H.  G.  by  will,  {inur  aU)  gave  10,000/.  (o  truf- 
^es  to  place  out  in  the  funds,  to  pay  the  intereft 
and  produce,  during  the  joint  lii'es  of  Sir  H.  G.  and 
|)ame  B.  his  wife,  into  the  hands  of  dame  8.  for 
\^x  feparate  ufe^  and  in  Q%ic  Jh$  Jb^uld  dii  in  the  life^ 

iirn^ 


« 
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bccaufc  the  firft  limitation  to  the  fons  in  tail 
was  an  executory  dcvife  of  the  whole  intcrcft : 

fo 


ttmi  of  Sir  H.  G\  htr  hujband^  in  trud,  to  difpofe  of 
the  faid  10,000/.  in  fuch  manner  as  (he,  alone, 
without  her  faid  hufband,  notwithftanding  her  co- 
verture, (hould  by  any  writing,  ^c,  diredi  or  ap* 
point,  and  for  want  of  fuch  appointment,  to  pay  the 
fame  unto  and  amongft'  all  the  children  of  the  faid 
dame  B.  G.  who  ihould  be  (hen  living,  {hare  and 
fhare  alike  ;  and  if  no  fuch  child  or  children  (hould 
be  then  living,  then  that  they  (hould  pay  the  fame 
to  fuch  perfen  as  (hould  be  then  in  polTefEon  of  the 
manor,  is^c.  by  virtue  of  the  faid  will :  but  iftbifaid 
dame  B.  G,  Jkould  furvive  the  faid  Sir  H.  G.  then 
that  the  trudees,  after  the  death  of  the  faid  Sir  H. 
G.  (hould  pay  the  faid  10,000/.  tO  the  faid  dame 
B.  G.  for  her  own  ufe. 

By  a  codicil  he  confirmed  the  will,  and  added  new 
truflees  to  fee  and  caufe  to  be  paid,  in  equal  pay- 
ments, a  legacy  to  his  iider,  and  ^^  then  dire£led," 
in  cafe  my  fifter's  children  do  not  live  to  their  fe- 
veral  ages  of  21,  the  legacy  left  to  her  is  to  revert* 
to  my  heir  at  law* 


Tyady  G.  furvfved  her  hufband  Sir  H,G.  and  died 
jntheteftator's  life-time,  leaving  the  plaintifFSir /f. 
G.her  eldefl  fon,  and  heir  at  law^andthe  defendants 
T.  G.  and  y.  C.  G.  and  E.  and  dame  C.  wife  of 
Sir  J.  P.  which  faid  dame  C  P*  furvived  her  mo- 
ther, 
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Co  that  wherever  an  executory  devifc  would, 
if  it  had  vefted^  have  carried  the  whole  in- 

tercft, 

ther,  but  died  in  the  life-time  of  the  teflator. 
And  the  defendapt  Sir  y.  P.  was  her  -i  ..ini- 
ftrator. 

And  his  Honor  in  giving  judgment,  f^id,  this 
was  an  abfolute  legacy  to  Lady  G.  qualified  on  ac- 
count of  her  fituation  as  a  married  woman.  If 
(he  died  in  the  life*time  of  her  hufband,  (he  had  a 
power  of  difpofing  of  it,  and  if  {he  did  not  fo  dif- 
pofe  of  it,  it  was  to  go  to  her  children  ;  if  (he  fur- 
vived  her  hufband,  (he  was  to  have  it  abfolutely  i 
there  was  no  event  in  which  the  children  could  take 
any  thing,  which  it  was  not  in  her  power  to  deprive 
them  of.  The  teftator  prefdmed,  as  every  teftator 
does,  that  the  perfons  who  were  to  take  under  his 
will,  would  furvive  him.  If  the  teftator  had  fore- 
feen  the  event  which  had  happened,  he  would  pro- 
bably have  provided  for  it,  but  that  confideration 
ought  not  to  influence  his  judgment,  for  the  fame 
obfervation  would  apply  to  all  cafes  of  lapfed  le« 
gactes.  As  to  the  codicil  he  could  not  fee  that  it 
made  any  difference.  Lady  G,  would  have  taken 
the  legacy,  jufl  in  the  fame  manner  under  the  co- 
dicil as  if  it  had  remained  upon  the  will  alone. 

He  therefore  determined,  that   the   10,  ooo/« 

was    payable    to  the  perfon    in  poiTeifion  of  the 

manor. 

So 
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ttreft,  no  limitation  over  could  be  good,  eved 

though  che  preceding  never  veiled. 

But 

ji*».-i—  I     I  '  I  I  iM  -.  I       II.  I.I.       II 

So  in  the  cafe  of  DatAi  verf.  NprUn^  a  P*  WilL 
3^>.  T.  H.  feifed  in  fee  of  lands,  and  having  a  wife 
A.  and  an  only  fon  IV.  H.  and  a  fifter  M.  S.  devifed 
the  fame  to  his  fon  W.  H.  and  the  heirs  of  his  bo- 
dy,  and  if  his  faid  fon  Ihouid  die  without  ifiite  of 
his  body,  and  the  faid  teftator^s  wife  i/*  (faould  fur* 
vive  his  the  faid  teftator's  fon^  th^n  the  ceftator'a 
wife  if*  (hould  enjoy  the  premifles  for  her  life,  and 
alter  her  deceafe,  then  the  premifles  dbould  be  en- 
joyed by  the  teftator's  fifter  A4.  S.  for  her  life,  and 
after  her  deceafe,  (the  teftator's  foa  If^.  H.  being 
dead,  without  ifliie  as  af$rifuid)  then  the  teftator  do* 
vifcd  the  premifes  to  the  leflbr  of  the  plaintiff  J.  P* 
and  to  two  others,  (both  fince  dead)  and  to  their 
afligns  for  ever.  The  teftator  died  and  the  wife 
J.  did  not  furvive  the  teftator's  fon  ff^.  H.  But 
the  teftator 's  fon  died  without  iflue,  upon  which 
M.  S»  the  fifter  and  heir  entered  and  enjoyed,  dur^ 
ing  her  life*  Then  J.  P.  the  then  furviving  de-*- 
ttfee  over  in  fee,'  became  plaintiff  in  eje^mentt 
And  thequeftion  was  whether  J,  P.  took  any  thing 
by  this  devife,  in  regard,  A,  if.  the  teftator's  widow 
iHed  in  the  life -time  of  her  fon  IV,  //.  fo  the  concin* 
gency  of  the  fon  dying  without  ifluc  in  the  iife-time 
of  the  teftator's  wife,  had  not  happened,  and  whether 
this  contingency  was  aifnexed  tS  all  the  fubfequent 
cftates  a4)d  limitations,  and  prevented  any  one  oi 
them  from  tailing  effc^l. 

It 
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Bat  the  dodrine  in  tbofe  calcs  has  been 
IpDg  fince  denied  ;  and  it  feems  now  to  be 

fettled, 

.J       — — — ■  

It  was  infided,  ift,  that  the  reoiaiader  to  J.  H* 
was  a  veftcd  n^t  a  Ccntingent  Remainder. 

2dljr,  That  if  the  remainder  to  J.  H.  was  a  Con- 
tingent Remainder^  yet  this  contingency  did  not 
extend  to  the  fubfequent  limitations,  but  the  fame 

• 

were  fubftantire  devifes,  without  any  regard  had  to 
the  contingency  of  the  teftator's  Ton  dying  without 
ifliie  in  the  lifc^^time  of  the  teftator's  wife;  that  the 
principal  cafe  did  not  differ  from  the  cafe  of  ^ 
devife  to  my  fon  10  tail,  and  for  want  of  iffue  of  my 
foo,  the  remainder  to  my  wife,  or  a  devife  to  my  fon 
and  the  heirs  of  his  body,  and  if  he  die' without  * 
iffue,  then  the  remainder  to  my  wife;  in  which  cafe 
the  words  *^  if"  or  ^*  then"  would  be  infignificant. 
And  that  in  the  limitation  to  the  wife  for  her  life, 
the  words  *'  in  cafe  fbe  be  living  at  the  time  of 
the  fon's  dyidg  without  iffue,"  muft  plainly  be  im- 
material and  iniigntficant ;  for  if  the  teftator's  wife, 
was  not  then  living,  flie  could  not  take,  and  it  was 
the  ftronger  as  an  eftate  for  life  was  limited  to  the 
wife* 

But  Mr.  Juftice  Ripi^ldxy  by  whofe  opinion  it  was 
determined,  by  ccnfini  of  couofel  at  the  a£izes,faid. 

That  if  the  devife  bad  been  <*to  the  teftator's 

fon,  and  the  heirs  of  his  body,  and  if  the  tefiator's 

X  fon 
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fettled,  that  whatever  number  of  limitattons 
there  may  be,  after  the  firft  executory  dcvile 

of 

fon  (hould  die  without  iflue,  and  the  teftator's  wife 
(houldfurvivehim«  then  to  the  wife  for  her  life,**  it 
might  be  reafonable  to  take  it,  to  be  a  veiled  and 
a  common  remainder,  to  the  teftator's  wife,  upon 
the  fon  dying  without  iflue;  but  as  it  would  have 
been  plainly  otherwife,  if  the  devife  had  been  **  to 
the  wife,  in  tail  or  mfee^  in  cafe  the  fon  (hould  die 
without  iflue,  and  the  tejlator^s  wifi  Jhould  be  thin  tiv^ 
^^ii*'  ^o  in  the  prefent  cafe,  it  is  the  fame  as  if  the 
devife  upon  this  contingency^  had  been  to  the  teftator's 
wife  in  fee;  becaufe  all  thofe  remainders  are  but 
as  one  efVate  arifing  upon  the  fame  contingency, 
and  as  from  one  root* 

And  he  faid  this  devife  to  P.  and  the  two  others 
in  fee,  on  the  teftator's  fon  dying  without  iflTue, 
cannot  be  taken  as  a  fubftantive  devife,  becaufe  the 
devife  is  to  P.  and  the  two  others  in  fee^jbe  te^a-* 
tor's  '/on  being  dead  without  ijfue  as  aforefaid\  which 
words  (as  aforefaid)  imply  the  fame  as,  in  manner 
aforefaid,  or  as  if  thefe  words  had  been  repeated, 
VIZ.  *•  in  cafe  my  fon  dies  without  iflue,  my  wife.then 
livings*  for  which  reafon  the  contingency  not  hap- 
pening, the  devife  to  P.  and  the  two  others  is 
void;  and  if  this  were  but  doubtful,  yet  by  doubt- 
ful words  an  heir  ought  not  to  be  difinberitcd. 


And 
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of  the  whole  iacerefti  any  one  of  them  which 
is  fo  limited,  that  it  muft  take  effed  (if  at  all) 

within 


And  the  judge  delivered  bit  opinion,  that  the  re- 
mainder to  P.  was  a  Contingent  Remainder,  At* 
pending  on  the  death  of  ff^*  H*  without  iflue,  in  tbi 
UfiofA.  thi  tefiat^f^t  nuift^  and  as  that  contingency 
never  happened,  the  remainder,  which  depended 
thereon,  could  never  arife  **• 

Again  in  the  cafe  of  Moorhoufi  verf.  Wainhouff^ 
I  Sir  W.  Blackjiom's  Rip.  638.     where  J.  and  B. 
his  wife  by  a  deed  to  lead  the  ufes  of  a  fine,  fettled 
lands  (being   the  wife's  inheritance)  to  the  ufe  of 
B.  for  life,  remainder  to  jt»  for  life,  if  he  and  the 
faid  B.  (hould  have  any  iflue,  that  (hould  fo  long 
live,  remainder  to  all  fuch  children  in  fee,  as  tenants 
in  cctoimon  :     If  B.  (hould  die  without  fuch  ifluey 
or  all  fuch  iflfue  (hould  die  before  twenty-one,  then 
as  to  one  moiety  to  A  in  fee,  and  as  to  the  other 
moiety  to  C.  mother  of  the  faid  B.  for  life,  and  to 
the  appointees  of  the  faid  C.  and  her  fecond  hufband^ 
and  in  default  of  appointment  to  the  faid  C.  in  fee. 
Provifo  that  A  and  C.  (hould  pay  a/«  ax.  to  one 
R.  and  in  default,  the  truftees  to  enter  and  raife  the 

^  N*  B,  Lord  Thtriow  in  the  cafe  of  Dot  verf.  Brahant^ 
3  Bn,  Rep.  Ck.  397.  it  infra /^"^^.cox^Mtttd  all  the  remain- 
ders in  this  cafe  at  vefted,  and  that  they  fhoald  have  taken 
place ;  and  that  the  cafe  was  no  anthority  for  any  one 
point;  it  was  mifcooceived  he  faid  from  beginning  to  end. 

Vol.  II.  £  e  fame 
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within  Mrency-ono  ycfftrs  after  the  period  of  a 
life,  then  in  beiog,  may  be  good  m  events  if 

no 

fame  out  of'  the  rents  and  profits*.  A.  afterwards 
died^  living  B^  who  intermarried  with  5.  who- 
aMb  died;  and  by  leafe  and  releafe  B.  made  a  tenant 
to  the  praecipe  for  a  recovery^  which  was  fttfiered 
and  the  afes  declared  to  herfelf  in  fce«  She  after* 
wards  devifed  the  fame  in  fee.  And  on  an  eje^ 
menc  brought  by  her  devifee,  agaioft  the  heir  at  law 
of  A.  one  queftioft  was  how  far  the  contingency 
affcaed  i^.'s  intcrcft.  And  the  court  were  clearly 
of  opinion,  upon  all  the  circumftances  of  the  cafe, 
tha,t  the  contingency,  on  which  it  was  intended, 
that  the  eftafe  of  A.  fliould  arife,  was,  that  of  liis 
furvlving  his  wife;  and,  that  as  he  dird  Arft,  the 
contingency  never  arofe. 

But  in  the  cafe  of  White  and  others  againft  Barbir 
and  others,  5  Burr.  2703.  which  was  a  cafe  qv$,  of 
Chancery,  the  condition  was  conftrued  liberally, 
in  favor  of  children,  on  thg  inteniy  from  whom,  had 
ir  been  expounded  according  to  the  letter,  the  te(V 
tator's  fortunie  would  have  been  carried,  .in  favor  of 
his  nephews. 

In  this  cafe  the  teftator  devifed  to  E*  his.  wife, 
feyeral  freehold  and  copyhold  eftates.  therein- men* 
tioned,  to  hold  unto  her,  until  his  fon  T.  P.  fhould* 
attain  the  age  of  twcnty«one  yeacs,  (he  to  maintain^, 
his  childxen,  then  he  devifed  the  fame  to  his  (on  int 

fee. 
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HO  oneof  thepitc^eding  exteutory  limitationif^ 
whith  would  carry  the  whole  inccrcft,  happens 

to 


fee.  fibt  if  it  (hould  happen  that  his  wife  fhoul  j 
Be  enfeint  with  one  or  more  children,  at  die  tiitie' 
of  his  deceafe,  and  his  faid  Ton  T.  P.  ihould  die 
without  ifTue,  before  he  attained  the  age  of  tM^enty- 
one  yearsi  fuch  child  or  children  being  then  livings 
be  then  devifed  the  faid  premifPss  to  his  faid  wife^ 
till  fuch  child  or  children  (hould  attain  his,  her  or 
tfieip  ages  of  twenty-one  years;  {he  to  maintain 
his  children ;  and  then  he  devifed  the  fame  to  fuch 
child  or  children  in  fee.  But  if  it  happened  that 
his  faid  fon  T.  P,  fhould  die  without  leaving  iflue 
of  hJsbody,  and  before  he  attained  his  age  of  at 
years,  or  that  his  faid  wife  (hould  at  his  the  faid 
teftator's  deceafe,  be  enfeint  with  one  or  more  child 
or  children,  who  (hould  die  without  leaving  iflue  of 
his,  her,  or  their  body  or  bodies,  before  he,  (be,  ot 
they  attained  their  age  or  ages  of  twenty-one  years^ 
then  he  devifed  the  faid  premiiTes  to  his  faid  wife 
for  the  term  of  her  natural  life;  and  from  and  after 
her  deceafe,  then  as  to  part  of  the  faid  copyhold  pre* 
mi(es,  he  devifed  the  fame  to  his  nephew,  the  defeh* 
dant»  E.  P.  C.  in  fee,  and  the  other  part  of  his  faid 
copyhold  premiflfes,  he  devifed  toliis  nephew  T.  Bi 
in  fee  :  but  if  he  (hould  die  without  lawful  iiTue  of 
his  body,  then  he  devifed  the  faid  premiiTc*:  to  the 
right  heirs  of  J.  Cr  and  M.  bis  wife  (both  deceafed) 
in  fee,  and  as  to  the  refidue  of  the  f^id  freehold  and 
CQpyhold  premifles,  he  devifed  the  fame  to  his  ne- 

£  e  a  •  phew 
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to  vjcft.     But  when  once  any  preceding,  exe- 
cutory limitation^  which  carries  the  whole  in« 

tercfl. 


phew  the  defendant  ^  C,  to  his  godfon  the  defen- 
dant E.  P.  and  to  his  nephew  the  defendant  T.  C. 
in  certain  proportions  in  fee.  The  teftator  then 
gave  feveral  legacies.  And  gave  all  the  refidue 
and  remainder  of  his  goods,  chattels,  and  perfonal 
edate  whatfoever^  and  wherefoever,  after  the  pay* 
ment  of  his  debts,  isfc.  to  truftees  in  truft,  for  the 
fole  ufe  and  benefit  of  his  fon  T.  P,  to  be  paid  to 
hitn  at  his  age  of  twenty- one  years;  and  thereby 
appointed  the  faid  truftees,  executors  of  his  faid 
will)  for  the  ufes  and  purpofes  aforefaid.  But  if  it 
ihould  ha[Spen  that  his  faid  wife,  fliould  at  the  time 
of  his  deceafe,  be  enfeint  with  one  or  more  child  or 
children,  then  and  in  fuch  cafe,  he  bequeathed  all 
the  faid  refidue  and  remainder  of  his  perfonal  eftate^ 
fubje£t  and  chargeable  as  aforefaid,  to  his  faid  exe- 
cutors, in  trufl  for  fuch  child  or  children  of  his  faid 
wife,  as  bis  faid  wi^^  fhould  happen  to  be  enfeint 
with  at  his  death ;  to  be  paid  to  fuch  child,  when 
he  or  fhe  fhould  attain  his  or  her  age  of  twenty* one 
years ;  and  if  more  than  one  child,  then  to  be 
equally  divided  amongfl  themfhare  and  fhare  alike, 
to  be  paid  to  them  at  their  refpeflive  ages  of 
twenty-one.  And  in  that  cafe,  the  faid  teflator 
appointed  the  faid  truftees,  executors  and  truflees 
of  his  will  for  the  purpofes  aforefaid  -,  but  if  it  fhould 
happen  that  his  faid  wife  fhould  not  be  enfeint 
with  one  or  more  child  or  children^  at  the  time  of 

bis 


:! 


Executory  Devifes.  '4at 

tcreft,  happens  to  take  place^  thatinftant^  all 
the  Aibfequent  limitations  become  void^  and 
the  whole  intereft  is  then  become  veiled. 

Thus 


his  deceafci  or  that  his  fon  T.  P.  fliould  die  before 
he  attained  his  age  of  twenty-one  years,  without 
ifltie  of  his  bodv,  or  that  his  wife  ihould  at  his  de« 
ceale  be  enfeint  with  one  or  more  child  or  children, 
and  fuch  child  or  children  (hould  happen  to  die^ 
before  he  (he  or  theyihould  attain  their  refpe^live 
age$  of  twenty-one,  without  iiTue  of  his,  her,  or 
their  refpedive  body  or  bodies,  then  and  in  everj 
of  the  faid  cafes,  he  thereby  gave  and  bequeathed 
to  his  nephew  71  £.,  all  the  faid  refidue  of  bis  faid 
perfonal  eftate,  he  paying  all  his  debts,  isfc.  with 
which  he  had  charged  his  faid  perfonal  eftate  ^  and 
in  fuch  cafe,  theTaid  teftator  appointed  the  faid  T. 
B.  fole  executor  of  his  faid  wilK 

.  The. teftator  at  the  time  of  making  his  faid  will 
had  only  one  child,  the  faid  T.  P.  but  after  the 
making  thereof,  and  before  his  death,  he  had  two 
other  fons   born,   t//z.    the  plaintiffs  E.  P.  and 

y.p. 

Aftecwwrds  the  teftator  died  without  altering 
bis  wilU  leaving  ilTue  the  faid  three  children,  the  faid 
T.  P.  who  died  without  iflue  under  21,  and  the  faid 
£•  p.  and  J.  P.  infants  of  tender  years,  who  were^ 
born  after  making  his  will,  in  the  teftator's  life- 

£  e  3  time. 


^^  Of  othfr  MMers  relating  u 

Mftflenbargk       Tlius  whf  Fc  ^  tctTfi  of  years  was  fettled^ 
V.  Afli,  X       uppn  fn^rmgCf  in  truQ^  (qr  the  hufband  and 

Wife, 


r".  » 


.time,  and  who  were  fttU  livingi  not  provided  for, 
pinlefs.  they  took  by  this  will* 

The  teftator's  wife  wa$  then  living,  but  not  en* 
feint  at  his  de^th. 

\ 

And  the  queftion  was  whether,  in  the  eveiit  that 
))ad  happened,  any  and  what  eftate  was  vefted  in  £» 
the  wife,  and  the  defendants,  the  devifees,  or  any 
of  them  I  and  if  no  eftate  was  vefted  in  them  or  any 
of  them,  then  whether  any  and  what  eftate,  was 
vefted  in  >the  plaintiffs  £.  P.  and  J.  p.  d)e  two  in- 
fant children  or  either  of  them. 

One  groiind  of  argument,  on  behalf  of  th9  font 
uras,  that  the  words  ^*  if  his  wife  (bould  be  enfipint 
^t  the  time  of  his  deceafe,**  fhould  be  takea  as  a 
iondtiion  prtaJent^  rather  than  his  fon  and  heir^ 
/hould  be  difinberited.  And  this  cafe  wa|  com- 
pared to  the  cafe  of  Grafcot  and  Warren^  Jufrm. 

On  the  other  fiJe  it  was  infifted,  that  it  was^not 
enough  to  fay,  that  the  teftator  did  not  intend  t6 
exclude  the  infant  plaimifis  }  it'^was  plain  that  he 
(did  not  intend  to  include  them*  He  did  nqt  forefee 
that  he  ibould  have  thefe  two  after- born  children^ 
in  his  life-time  i  and  npt  forefeeing  fuch  an  event, 
^e  did  not  mean  to  provide  for  it;  he  had  it  in  his 

powef 
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wife,  for  their  lives  and  the  life  of  the  longer 
liv>er  of  them,  then  in  truft  for  the  mainte- 
nance 


power  CO  alter  his  wit),  upon  the  change  of  cireum- 
ftances;  but  he  did  not  io  fo.  The  lioritatiom  *^  to 
his  nephews"  was  therefore  ftill  fubiifting.  It 
never  was  a  void  one,  though  it  might  be  now  be* 
come  a  kard  ^ne.  However  the  will  muft  be  taken 
as  it  flood  ;  no  body's  wi&es  could  alter  it.  The 
teftator  had  not  thought  fit  to  alter  it,  and  it  wit 
not  in  the  power  of  the  court  to  make  a  will  for 
bim.  As  to  the  wife's  *'  being  enfeint  at  the  time 
of  the  teftator's  death"  being  a  condition  precedenti 
she  cafe  of  Jitw  and  W^^ce/kbe^  (hewed  that  it  was 
not*v 

The  judges  certified  that  they  were  of  opinion 
that  the  provifion  by  the  teflator  being  for  ehiidien^ 
which  were  to  be  born  after  the  making  of  his  wilif 
he  certainly  inUniid  to  comprehend  all  the  children^ 
which  Ihould  be  born  of  his  then  wife»  (whether  U» 
fort  or  ^ar  his  deccafe)  for,  they  thought  that  a 
father  in  making  an  exprefs  provifion,  for  any  ckil- 
dreiiy  which  his  wife  fbould  be  enftint  ttnth^  at  the 
time  of  his  Jiciafi^  could  never  intend  to  give  bis 
eftate  to  fiub  chiUrm  in  exebifiin  §/,  or  to  his  ne« 
pbcws  (as  the  event  had  happened,)  in  pn/irtnttto 
any  child  or  children,  that  miglic  hf  born  in  his 
life- time. 

Ee4  They 


1 


4^4  Of  other  Matters  relating  to 

nance  of  theeldcft  fon  until  his  age  of  cwentjr-; 
one  years^  and  then  to  be  afltgned  to  him  for 

the 


The  J  were  therefore  of  opinion^  that  notwith- 
ftanding  the  defed  of  expreffion,  in  this  will,  the 
childten  h§rn  hifore  the  teftator*s  death,  were  r/r« 
iainty  included  in  the  provifion  To  anxiouflj  made 
by  a  parent  for  his  pofthumous  children ;  and  that 
upon  the  true  conftrufiton  of  this  will,  the  plaintiffs 
En  P*  and  J.  P.  would  be  entided^  (from  the  tef- 
tator*s  manift/l  inUnt)  to  take  an  eftate  in  fee,  in  the 
premifies,  at  their  refpedtve  ages  of  twenty-one  ; 
and  that  in  the  mean  time  E.  their  mother,  was  in- 
titled  to  bold  the  faid  premifles,  fubjed  to  the  truft 
of  the  faid  will  for  the(r  education  and  mainte* 
nance. 

In  the  cafe  of  Da  v.  SbifparJ^  a  condition  was  lite- 
rally conftrued,  there  being  no  ground  fumtjhei 
by  the  cafe,  to  (hew  the  intint  other  wife,  than  as  ex* 
prefled  inthe  letter.  This  cafe  arofe  on  a  fpecial  ver- 
Aidt  in  ejedment,  the  fads  were,  J.  devifed  as  fol- 
lows :  vie.  AH  his  mefluages,  tenements,  lands, 
and  hereditaments  in  EJfex^  to  truilees  and  their 
heirs  (one  of  whom  named  B.  was  the  defendant) 
upon  truft  and  confidencej  that  they  (hould,  out  of 
the  rents  and  profits  thereof,  levy  and  raife  the  fura 
of  ao/.  and  pay  the  fame  quarterly  to  C  his  daugh- 
ter»  then  wifef  of  2>.,  annually,  during  her  life, 
to  her  feparate  ufe^  and  upon  farrther  truft^  that 

they 


Executory  Drvt/es.  4i| 

the  remainder  of  the  term,  and  m  cafe  he 
ihould  die  under  that  age,  then  in  truft  in ^  the 

like 


Chey  (hould.pay  an()  difpofe  of  all  the  refidue  of  the 
rents  and  profits,  as  aifo  of  the  whole  rents  and  pro- 
fits thereof,  after  the  deceafe  of  his  faid  daughter,  to 
the  ufe  of  the  faid  £>•  for  the  term  of  his  natural 
life.     •*  And  in  cafe  my  faid  daughter  C  Jheuld  happen 
tofurvivi  the  faid  D.  htr  hufband^*  then  upon  truft 
and  confidence,  that   they  the   faid  truftees   ihall 
Hand  and  be  feifed,  of  all  and  every  my  faid  mef* 
fuages,   lands,  tenementSi  and  hereditaments,  to 
the  feveral  ufes^  intents,  pvrpofes,   and  upon  the 
feveral   trufts,  herein  after  mentioned,  f//z.  to  the 
ufe  and  behoof  of  my  faid  daughte,r  C  for  and  dur- 
ing her  natural  life;  and  from  and  after  the  deceafe 
of  my  faid  daughter,  then  to  the  ufe  of  my  grand- 
fon  H.  D.  fon  of  the  faid  D,  and  C.  and  the  heirs 
of  his  body,  and,  for  default  of  fuch   ifTue,  then^ 
to.  the  ufe  and  behoof  of  the  heirs  of  the  body  of 
the  faid  2>.  and  C.  and  in  default  of  fuch   iflue,  then 
to  the  ufe  of  the  heirs  of  the  body  of  C.  by  any 
other  huiband,  and  in  default  of  fuch  ifllie,  then  to 
the  ufe  and  behoof  of  the  faid  D,  and  bis  heirs  for 
ever.     Item  I  do  give,  l^c.  all  my  mefluages,  ^c. 
in,  ^c.  to  the  fame  truftees,  to  the  ufe  and  behoof 
of  the  faid  D.  and  C.  his  wife,  and  the  furvivor  of 
them,  until  fuch  time  as  the  faid  H.  Z>,  my  grand- 
fon  attain  the  age  of  twenty»five,  and  from  and  zU 
ter  the  deceafe  of  the  faid  27.  and  C.  his  wife  and 
a  liie 


|2i6  ,    Of  other  MaiUfi  relating  to 

Jike  manner  for  the  fecond  and  other  (ms 
of  that  niiirriage^  in  like  manner  one  afccr 

anocher 


the  furvivor  of  ihem,  and  ftftec  my  faid  grtndfiMi 
attains  his  age  of  twenty- five  years,  which  fliall 
Arft  happen,  then  to  the  ufe  and  behoof  of  the  faid 
H*D,  my  grandfon  and  the  heirs  of  bis  body,  and 
for  default  of  fucb  ifrue,or  his  dying  under  the  faid 
age,  then  to  the  ufe  of  the  heirs  of  the  bodies  of 
the  faid  Z>«  and  C  and  in  default  of  fuch  ifliie  then 
to  the  ufe  of  the  heirs  of  the  body  of  the  faid  C.  by 
any  other  hufband,  and,  in  default  of  fuch  ifTue^tben 
to  the  ufe  and  behoof  of  the  faid  Z).  his  heirs  and 
afligns  for  ever.  On  the  teitator's  death  B. 
entered  and  held  the  premifles,  till  the  time  of  his 
death.  C.died  in  the  life-time  of  her  hufband, 
and  there  was  no  other  ifiiie  of  them  than  H.  D. 
who  enjoyed  the  fame,  till  his  death  :  he  died  with- 
out ifTue.  B,  the  defendant  and  furviving  truftee 
was  the  eldeft  brother  and  heir  of  D.  and  alfo  the 
cldeft  uncle  and  heir,  on  the  part  of  the  father  of 
Ji.  D,^J.  IV.  and  M.  the  wife-  of  J.  P.  two  of 
the  lefibrs  of  the  plaintiff,  were  nephe<v  and  nieoe 
and  heirs  at  law  of  the  tefiator,  on  the  part  of  the 
mother  of  i/.  D. 

The  queftion  was,  whether  the  limitations  over 
were  to  take  efTeA  in  the  event  which  bad  hap- 
pened of  Z).  the  hufband  having  furvived  his  wifc^ 

the  tedator^s  daughter. 

I  ,  Ei 
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f  nother  u\\  ope  of  them  fhould  attgin  the  agf 
of  twenty  "^one/ears,  and  in  cafe  there  (hould 


be 


Et  fur  Lord  Mamfiild  there  are  no  exprcfs  words 
limiting  the  eftate  over  on  the  event  which  has  hap* 
pened  of  D»  the  bufband  having  furvived  his  wife, 
the  teftator's  daughter.  Now  there  were  no  ex,* 
prefs  words  limiting  the  eftate  over,  in  that  event, 
and  yet  it  wa$  plain,  that  it  was  forefeen  by  the 
teftator,  for  he  gave  the  rents  and  profits  to  tbt 
hufband  after  the  death  of  the  wife*  The  teftator 
then  proceeded  to  fay,  and  in  cafe  my  faid  daughter 
C.  iball  happen  to  furvive  the  faid  Z>.  her  hu(band, 
then  upon  truft,  (sTr.  The  court  might  fupply  the 
pmiflfpn  of  exprefs  words,  if  they  find  a  plain  intent^ 
but  unkfi  that  was  the  cafe,  they  could  not  do  it| 
and  upon  full  confideration  of  the  whole  of  this 
villf  they  did  not  find  there  was  fufficient  for  theoi 
to  g9ther  fuch  intent^  fo  as  to  warrant  them  in  fop* 
plying  the  omitted  words.  Gucf&s  might  be 
formed,  but  that  was  not  enough.  Perhaps  quo4 
v$luitf  n^n  dixit.  They  oould  not  make  a  will  for 
the  teftator*  This  cafe  bore  no  refemblance  to 
the  famous  cafe  of  Jonn  verf.  lVeftc$mh€y  for  there 
tbe  intention  was  clear,  that,  <<  failing  the  child,  the 
eftate  fhoulc^so  over  to  the  devifees,  in  all  events* 


»f 


^xx  the  cafe  of  KhAjW  rtii.  RudfiJl^  5  Burr. 
3806*  which  was  alfo  a  cafa  out  of  Chancery,  the 

heir 


4^%  0/ ether  Matters  relating  to 

be  no  fuch  iflue,  or  all  Ihould  die  under 
twenty-one  years  of  age^  then  co  J.  M.^  huf- 

band 


keir  at  law  was  let  io,  on  the  gromid,  t|iat»  as  $v$nte 
imrmed  §utp  §n  the  getural  intenU  the  oontingeacj  fif ft 
inentioneii»  was  to  precede  the  veftiog  of  all  the  U* 
micauons^  in  the  fubfequeot  part  of  the  will* 

In  this  cafe,/.  D.  foon  after  his  marriage,  made  a  fct* 
tiemeati  whereby,  for  makingfomeprovifioo after  his 
death  for  his  wife^and  theyounger  fons  and  daughters 
be  might  have  by  her,  he  granted  to  B.  C.  an  an* 
nuity  of  50  /.  ifluing  out  of  lands,  to  bold  tcf  him 
bis  heirs  and  afltgns,  to  the  ufe  of  his  wife  for  life, 
and  after  her  deceafe,  to  the  ufe  of  all  and  every  of 
bis  children,  on  the  body  of  his  faid  wife  begotten, 
(other  than  an  elded  or  only  fon)  as  tenants  in 
common,  and  their  heirs  feverally  for  ever,  and  for 
default  of  fuch  children,  to  the  ufe  of  his  right  heirs 
for  ever.  And  a  provifo  was  infer  ted  in  his  fet- 
tlement,  that  if  at  any  time,  after  the  deceafe  of ' 
bim,  and  his  wife,  his  eldeft  or  only  fon  by  his 
wife,  or  his  heirs  or  afligns,  {bould  be  )i^Iling  to 
pay  to  all,  or  any  other  of  his  children  by  her,  or 
the  heirs  of  them,  or  any  of  them,  beine  of  die  age 
of  tvrenty- one  years  or  upwards,  for  and  in  fiitisfac-- 
tion  of  the  faid  annuity,  or  yearly  rent^charge^  or 
bis  or  their  part  or  parts  thereof  refpefiively,  (b 
Blttch  money  as  the  fame  ihould  amount  unto,  at 
the  rate  of  twenty-iive  years  purchafe,  then  fbch' 

monies 


I' 
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band  and  wife  dicd»  leaving  a  Ton  who  died. 
an  infant.    Upon  a  cafe  ftatec}  for  the  opinion 

of 


monieS'  (hoidd  and  might  be  ptid,  and  Aould  he 
taken  and  acceptied  accordingly;  and  from  and 
%f%icr  fuch  payment  thereof^  the  fatd  annuicy  or 
yearly  rent-charge,  or  To  much  thereof,  as  Ihoiild 
be  fo  bought  off  or  paid  for,  (hould  ceafe  and  de- 
termine* 

Afterwards  the  faid  J.  R.  having  then  iflue  by 
his  fal^  wife,  only  one  child,  a  daughter,  named  S. 
made  his  will  as  follows. 

liim^  whereas  after  my  intermarriage  with  my 
wife  M.  R*  I  entered  into  certain  articles  and  co- 
venants to  leave  her  the  yearly  income  of  50  /.  to 
be  paid  to  lier  out  of  my  real  eftate,  during  her 
life,  in  cafe  T (hould  happen  to  die  before  her;  and 
after  her  deceafe,  to  leave  it,  if  I  had  more  than 
one  childf  to.  the  youngeft  child,  if  only,  two  were 
living  at  her  deceafe  \  but  if  I  left  more  than  two 
children,  at  my  death,  of  her  body  lawfully.bqgot- 
ten,  then  (he  faid  50/.  ^r  annum  to  be  equallydn 
vided  amongft  all. fuch  younger  children^  as  ihouJd 
furvive  their  mother,  (bare  and  (hare  a)ike,  the  faid 
50 /•  to  be  paid  out  of  my  real  eftate.  Now  my 
mind  and  will  is,  that  I  the  faid  J.  iS.  make,  it  my. 
earneft  re<iueft  to  my.  wife,  (as  it  will  be  much  foi;, 

her 


45o  Of  other  Matters  relating  to 

of   the  Judges  of  C.  B.,  they  were  unani- 
moufly  of  opinion,  that  the  contingent  limi- 
tation 


ber  adVimage)  that  inftcad  of  tb0  aiWefaid  %i&t. 
fir  annum^  tbt  would,  for  ber  oattt^al  life,  acceptf 
of  one  full  moiety  of  the  yearly  incomv  of  dl  my 
ftiefluages,  t^c.  fituate,  t^c.  in  the  towU  Of,  {5V. 
and  alfo  one  moieiy  of  the  yearly  ineome  of  all  niy 
perfonal  eftates,  and  monies  whatfoever,  when  my 
debts,  &r«  are  difcharged  \  and  my  will  further 
i)i  and  I  do  hereby  give  to  my  daughter  S^  the  o(ber 
full  moiety  of  the  ^yearly  income  of  all  my  eftatd 
both  real  and  perfonal,  during  thb  life  of  her  niotbCr, 
my  debts,  {5fr.  being  firft  difcharged  :  but  provided 
1  leave  my  wife  with  child,  aad  jiave  a  child  born 
after  my  deceafo}  that  ihall  live,  my  will  is,  if  it  be 
a  fon,  as  the  paddock  is  intailed  upon  the  male 
heir,  that,  during  his  minority,  his  education  and 
board  be  paid  for  out  of  the  income  of  the  paddock 
eftate  :  but  at  the  deceafe  of  his  mother,  if  he  fur- 
vive  her,  he  (hall,  during  his  minority,  be  intitled  to 
one  full  half  or  moiety  of  the  yearly  income  of 
my  real  and  perfonal  eftate,  and  no  more.  My 
meaning  is,  that  the  50/.  pet  annum^  which  by  the 
marriage  writings  he  may  have  a  claim  to,  as  the 
youngcft  child,  after  the  deceafe  of  his  mother, 
ihall  only  be  made  up  one  half  of  my  real  and  per« 
fonal  cftare,  and  that  afccr  the  deceafe  of  my  wife 
M.  R.  my  d«.ughter  S.  R.  ihall  enjoy  the  full  half 
or  moiety  of  ihe  yearly  income  of  my  real  and  per- 
fonal 


r 
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tanon  over  to  J.  M.  was  good,  becaufe  it  was 
lb  circumfcribcd,  that  it  mtift  take  cffc<9fc  (if 

at 


fonaleftatey  as  abave  mentioned,  and  Hlcewife  the 
half  of  the  real  and  perfonal  eftate  itfelf,  when  (he 
attains  the  ag/e  of  twenty^-one,  or  on  the  day  of  mar- 
riage, which  ihali  iirfl  happen.     Itiiny  my  mind  and 
will  likewife  is,  that  if  my  wife  M.  R.  be  left  with 
child  by  me  of  a  daughter,  that  during  the  natural 
life  of  my  wife,  the  faid  daughter  fliall  have  an 
equal,  (bare  with  her  filler  5.  R.  of  the  one  half  or 
moiety  of  the  yearly  income,  of  both  my  real  and 
perfonal  eftate :   but  at  the  death   of  their  mother 
my  daughter  S.  R.  (hall  then  have  one  full  half  of 
my  real  and  perfonal  eftate,  and  the  faid  other  daugh- 
ter (if  (be  be  living  at  the  deceafe  of  my  faid  wife 
M.  R*)  (ball  have  the  other  full   half  of  piy  real 
and  perfonal  e((ate.  -  But  if  either  of  the  faid  daugh- 
ters (hould,  before  the  age  of  twenty- one  years  or 
marriage,  happen  to  die,  the  furvivor  (hall  have  the 
other  part  or    (bare  of  my  faid  real  and  perfonal 
eftate.     But  provided  my  wife  M,  R,  hi  not  left 
with  child  by  me  at  my  deceafe,  I  then  give  and  be- 
queath unto  my  daughter  S*  R.^  if  (he  outlives  her 
mother,  the  whole  of  my  real  and  perfonal  eftate, 
at  htr  motbir*j  death ^   for  her  to  difpofe  of  as  (he 
pleafes,  when  (be  arrives  at  her  age  of  twenty-one 
years.     But  if  my  faid  daughter  5.  R.  die  before 
(he  attains  the  age  of  twenty-one  and  unmarried, 
then  my  will  is,  that  my  loving  wife  M,  R»  if  (he 

eutlive 
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at  all) 'within  the  fpace  of  twenty-one  years, 
(after  a  life  then  in  being). 

So 

outlive  her  faid  daughter,  and  have  no  other  child 
living,  of  her  body  by  me  lawfully  begotten,  Ihall 
,  during  her  natural  life,  have  the  income  of  my 
whole  real  eftate,  or  (in  other  wordf^}  what  it 
yearly  brings  in.  And  I  likewife  give  her,  my  faid 
wife,  in  cafe  of  my  faid  daughter  5.  i?/a  death  under 
age,  and  unmarried,  and  my  leaving  no  other  child 
nor  my  wife  with  child  by  me,  all  my  perfonal  eftate 
whatfoever,  for  her  own  ufe  and  benefit,  and  like- 
wife  to  difpofe  of  as  Ihe  pleafes.  And  I  leave  to 
her  my  faid  wife,  for  her  ufe  during  her  natural  life, 
all  my  plate,  linnen,  (sTr.  And  in  cafe  of  my  daugh- 
ter 5.  R.*s  departure  before  her,  and  my  leaving 
no  other  child,  my  faid  wife  M.  R.  fhall  have  the 
fole  ufe  and  difpofal  of  my  faid  plate,  k^c*  to  do  as 
(he  hath  a  mind  with.  Item  if  my  dear  daughter 
S.  R.  die  before  marriage,  or  attaining  the  age  of 
twenty-one  years,  and  my  having  no  other  child 
then  living,  and  my  wife  being  dead  alfo,  but 
not  during  the  natural  lives  of  either  my  wife 
or  daughter,  or  any  other  child  (fon  or  daughter) 
that  I  may  happen  to  leave  of  the  body  of  my  faid 
wife  by  me  begotten,  CfT^.  the  will  proceeds  with 
many  devifes  over,  in  cafe  of  this  event. 

After  the  making  this  will  the  teftator  had  three 
more  children  by  bit  faid  wife,  M.  R.  J*  R.  and 
B.  R.    His  wife  dicd^  and  afterwards  he  died  leav- 
ing 
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So  where  a  term  of  years  was  fettled  in  Hlggins  v. 

truft  for  the  hufband  far  life,  then  to  wife  for  w!98 'Vide 

life,  Salk.156. 


ing  his  four  children  before  osmed.     S.  R*  his 
daughter  attained  twentj-onct 

J.  R.  the  eldeft  fon  of  the  teftator^  bom  after  the 
will  was  m^de,  claimed  the  efiate.  And  one  ground 
upon  which  he  refted  that,  claim  wafi>  that  the 
teftator  intended  only  to  difpole  of  his  real  and 
perfonal  eftate,  upon  the  contingencies  in  his  wiU 
mentioned ;  that  the  teftator  confidered  through- 
out,  his  Wife  asheing  to  furvive  him*  That  S*  £• 
could  take  nothing  under  the  limitation*  She 
could  not  take  under  the  Uft  claDfe*  at  the  death  of 
her  mother  >  for  fhe  furvived  her  motimr* 

That  where  a  devlfe  takes  tScSt  upon  a  cantin* 
gency  that  never  happened,  it  muft  be  in  order  to 
cffe£tuate  the  teftator's  intention.  Such  was  the 
cafe  of  ^oms  r.  fyieficofphi.  The  determination 
tlhere  was  agreeable  to  the  manifeft  intention  of  the 
teftator's  bounty.  And  that  therefore  the  faid  y,  R» 
the  father  ought  to  be  confidered  as  having  died  in- 
teftate,  fuch  will  having  been  intended  to  take 
tffeSt  only  upon  events  which  never  happened. 

On  the  part  of  S.  R.  the  daughter,  jt  was  iniifted 
that  by  the  letter  of  the  will,  the  teftator's  daughter 
S.  R.  was  intitled  to  all.  His  fon  J.  R.  was  not 
mentioned  in  it.      A  mere  aukward  expreffion 

Voi.  II.  F  f  IhouJd 
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life,  jhen  to  the  firft  foa  of  the  marriage  and 
the  beirs'mate  of  bis  ho^y^  and  in  the  fame 


manner 


fliould  not  defeat  the  intention  of  the  teftator  :  and 
his  intention  was  altogether  in  favor  of  his  (laugh- 
ter 5.  R.  who  was  then  born,  and  known  to  him, 
and  for  whom  he  appeared  tq  b^ve  a  great  kind- 
Iters  and  regard,  and  for  whom  he  had  exprefsly 
provided  in  various  events  particularized  in  his 
will.  And  though  the  contingencies  of  his  wife 
furviving,  or  being  enfeint  at  the  time  of  his  death, 
never  happened,  yet  the  iptent  of  the  te{lator  was, 
that  in  all  cafes  (he  (bould  take  a  full  half.  The 
cideft  fon  J.  R.  was  fufficientfy  provided  for. 

•  But  the  Court  certified,  that  they  were  of  opinion 
that  the  Ceflator  having  left  feveral  children,  be- 
fides  bis  daughter  £•  R*  the  contingency  upon 
which  the  real  eftate  or  any  part  thereof  was  de* 
vifed  to  her,  had  not  happened,  apd  that  therefore 
the  ellate  defcended  to  the  eldeft  fen,  fubjedi  to  the 
annuity  of  50/.  per  annum^  provided  for  the  younger 
children. 

But  in  the  cafe  of  Horton  v.  Wbitai^^  i  Durrf. 
tsT  Eafl  346*  which  was  a  cafe  out  of  Chancery 
for  the  opinion  of  the  court  of  King's  Bench,  the 
^oi^dition  was  confined  (o  the  life  eftate  only  on  the 
ground  of^^i&  biing  thi  Mini  oftbi  Uflatwr. 

In 
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manner  to  all  the  other  fons  fucceflively,  and 
for  want  of  fons  then  to  daughters  3  hufband 

and 

In  this  cafe  B^  after  devifing  bis  realeftates  to  his 
ifTuet  if  he  had  any  ;  iii  cafe  he  ihould  die  with* 
ou^  ifTue  of  his  body^  then  devifed  the  fame  asfoU 
lows,  viz.  as  to  one  moiety  of  the  eftates  in  S.D. 
and  R.  he  gave  the  fame  to  his  wife  her  heirs  and 
affigns.  And  being  next  defirous  to  provide  for  his 
fifters,  but  £$n/ttlerwg  that  his  ^sr  M«S.  wi/i  of 
W.  S.  was  already  u)iU  prroidid  for^  during  thi  lift 
§f  her  faidhujband^  and  thmfon  would  n$ty  unkfsjhg 
bappemd  to  furvive  him^  want  any  aj/ijlance  to  onabU 
her  to  live  in  the  worlds  he  gave  and  devifed  all  his 
real  eftates  in  the  city  of  0.  C»  and  A.  and  all  other  ' 
bis  eftates  in  the  county  of  0.  to  truftees  and  their 
heirs,  in  truft  that  they  and  their  heirs,  ivr/ir^ 
the  Ufe  of  the  [aid  M.  S.  fi>ould,  receive*  the  rents 
and  profits^  of  the  faid  eftate^  and  pay  the  fame  to 
the  tejiator's  fftori  £.  B.  and  M.  B.  their  heirs  and 
ajjigns  \  and  from  and  after  the  deeeafe  of  the  faid  W.  S. 
in  cafe  the  tefiator's  ftflir  M.  S.  Jbould  be  then  living, 
then  in  truft,  as  to  one  third ,  part  of  the  faid  laft 
mentioned  eftate,  to  the  ufe  of  the  faid  M.  S.  and 
her  ai&gns  for  life.  And  as  to  one  other  third 
part  of  the  fame  eftate,  to  the  ufe  of  the  faid  E.  B* 
and  her  affigns  for  and  during  her  life,  and  as  to 
the  remaining  third,  to  the  ufe  of  his  After  M.  B. 
and  her  affigns  for  and  during  her  life  ;  and  after ' 
the  death  of  any  or  either  of  his  faid  fifters,  then 
as  for  and  concerning  the  third  or  fliare  of  her  fo 

F  f  2  firft 
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and  wife  died  without  having  had  any  ibn» 
but  leaving  a  daughter ;  and  the  queftion 

was^ 

firft  dying,  to  the  ufe  of  the  firft  and  every  other 
fons  of  her  fo  firft  dying  <'  in  tail  male'^  and  in  do- 
fault  of  fuch  iffue  ^'  to  daughters  as  tenants  in 
common''  and  in  default  of  fuch  iflae,  then  in  truft^ 
as  to  the  part  and  (hare  of  her,  fo  fecond  dying,  to 
the  ufe  of  the  remaining  and  furviving  fifter  *<  for 
life,  remainder  to  her  firft  and  other  fons  in  tail  5" 
and  in  default  of  fuch  ifitie  ^  to  her  daughters  as 
tenants  in  common;^'  and  <^in  default  of  fuch  iflue" 
thin  U  the  ufi  9f  J.  S.  H.  eWeft  fon  of  J.  H.  and  thg 
hiirs  of  his  bodj^  and  in  default  of  fuch  iflue,  to  the 
ufe  of  T.  H.  fecond  fon  of  J.  H.  and  the  heirs  of 
his  body,  remainder  to  the  ufe  of  all  and  t^cry  other 
fon  and  fons  of  J.  H.  in  tail  male,  remainder  to 
T*  W.  and  A.  W.  his  wife  and  his  heirs.  And  as 
to  all  that  his  real  eftate  at  B.  in  the  county  of  A 
and  all 'other  his  real  eftate  and  eftates  whatfoever 
not  thereini>efore  devifed,  which  by  fettlement  on 
bis  marriage*  wa$  or  were  fettled  upon  his  wife  for 
life,  and  to  fuch  other  ufes  and  triffts  as  therein 
mentioned,  in  cafe  he  fliould  die  without  iflue,  he 
did  thereby  give  and  devife  the  faid  laft  mentioned 
^  eftate,  after  the  death  of  his  faid  wife,  and  all  his 
right  and  intereft  therein,  unto  the  faid  -  truftees,  in 
truft  neverthelefs,  to  the  like  ufes,  intents  and  ^ur- 
pofes,  and  fubje^l  to  the  like  limitations  as  were 
fnentioned  and  exprefled  concerning  his  eftate  in 
p,  therein  before  devifcd  to  them. 
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Wis,  i*htthcr  (he  could  take  under  this  li- 
mitatioo,  it  being  after  a  limitation  in  tail  to 

the 


The  teftator  afterwards  died  without  ijfui^  leaving 
his  raid  fifters  M.  the  wife  of  W.S.  E.B.  and  M.B. 
his  co-heirs  at  law. 

The  teftator's  widow  then  died.  Then  M.  the 
wife  of  tr.  S.  died  without  ifiue,  in  the  life*time  of 
her  hufband. 

Afterwards  the  teftatorS  fifter  E^B.  died  without 
liTue. 

Then  M.  B.  the  teftator's  onlj  furviving  fifter, 
died  without  iflue. 

Then  J.  S.  H.  fuiFered  recoveries  of  the  faid 

eftates. 

And  oil  a  queftion  refpe£ling  the  validity  of  theftf 
recoveries,  one  quellion  was,  whether  *^  the  con* 
tingency  of  M.  S,  dying  in  the  life-time  of  her  huf- 
band,''  was  confined  to  the  life  eftate,  or  was  to 
extend  to  all  the  fubfequent  limitations. 

On^ne  fideit  was  contended,  that  frOm  the  fituatiotl 
of  the  teftator's  family  at  (he  time  of  makinghis  will, 
it  was  manifeft  that  he  only  meant  to  annex  the 
Condition  to  the  life  eft  ate.  After  providing  for  his 
own  iflue^  his  next  care  was  to  make  a  proviiion 

F  f  3  for 
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the  Tons  ?  Lord  Chancellor  Cowper  held,  that 
(  4<^9  )      if  the  limitation  to  the  fons  had  taken  efFed^ 

that 


for  bis  two  unmarried  (ifters,  but  be  did  not  intend 
that  his  married  ftfter  fhould  derive  any  advantage 
under  his  will,  during  her  hufband's  life,  becaufe 
ihe  was  already  fufficiently  provided  for.  The  tef- 
tator  had  good  reafons  for  annexing  the  condition 
to  tb«  life  eftate  ;  for  his  general  intent  was,  that 
AL  5.  ihould  take  nothing,  unlefs  ihe  furvived  her 
hufbaird ;  but  after  her  death,  the  teftator  could 
ftave  no  reafon  for  continuing  this  condition,  for  he 
intended  that  all  the  limitations  fliould  takeeffed. 

On  the  other  fide  it  was  infifted,  that  according 
to  the  grammatical  conftru£lion  of  theteftator's  will; 
the  condition  or  conditional  limitation  annejced^to 
the  life  eftate  was  likewife  annexed  to  all  the  fub- 
fequent  limitations.  The  court  could  only  judge 
of  the  tefiator's  intent  from  the  will  itfelf.  It  was 
extremely  clear  that  the  teftator  intended  to  annex 
this  condition  to  all  the  fubfequent  limitations  \  iot 
if  it  were  confined  to  the  life  eflate,  this  abfurdity 
would  follow,  that  W^  S.  might  furvive  the  two 
other  fifters,  and  the  truftees  fhould  ftill  receive  the 
rents  and  profits  of  the  efiates,  notwithftanding 
the  death  of  the  three  fifters  without  ifTue  :  but 
that  if  M.  S.  furvived  her  hufband,  then  one  of  her 
fifters  muft  be  living  when  the  c&aLte  pur  auter  vU 
determined.    So  that  there  would  be  no  contra- 

di&ion. 
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r 

that  to  the  daughters  muft  have  been  Void  % 
but  as  there  was  no  fon^  the  latter  limitatioa 

was 


didion,  if  all  tbe  fubfecj^uent  limitations  depended 
on  that  contingency* 

Tbe  court  certified  that  they  were  of  opinion 
that  J.  S.  J?^  under  the  limitations  of  the  faid  wilU 
and  the  recovery  fufiered  by  him»  took  aneftate  ia 
fee-fimpic«  , 

....  •  .     . 

The  confequence  of  which  is^  that  the  condition 

or  conditional  limitation  was  confined  to  the  eftate 

for  life  only« 


But  in  the  cafe  of  Dto  v.  Brabant^  2  J?r^.  Qkafu 
Ca.  393..  where  J.  by  her  will  gave  1000/.  3  per 
ctnU  confol.  annuities,  and  other  effeds,  totruftees 
in  trufty  for  S^  C  of  the  age  of  twelve  years,  u(|til 
(he  (bould  attain  her  age.  of.  twenty-one  jearSf 
then  to  transfer  the  fajd  Aim  to  the  faid  tS.  C,  Imr . 
executors  and  adminiftratorf ,  to  and  for  her  own 
ufe  and  benefit :  and  in  cafe  the  (aid  S.  C.  flipuld 
Hi  under  ihi  age  ef  twnrty^ene  yiitri\  having  any  ebild 
9r  cbildren  of  her  body  lawfully  begotten,  then  in 
trufi^fer  all  and  every  fucb  ebild  er  children  who(hould 
live  to  attain  his,  her,  or  their  age  or  ages  of 
twenty*one  years^  to  be  divided  equally  between 
them,  &^.  But  in  cafe  the  (aid  S.  C  (hould  dig 
under  tbe  age  oftwentj^ne^  witbout  leaving  any  cbUd 
cr  children^  or  being  fuch,  they  (hould  all  die  under 

F  f  4  twenty- 
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was  good,  for  the  conftrudion  mud  be,  if  a. 

fon  then  to  him,  if  no  Ton  then  to  a  daughter. 

Buc 

twenty-one,  then  in  tnift  for  tellatrix's  three 
iticcet,  M.  O.  R.  O.  an4  S.  O.  tqnUj  to  be 
divided  among  them. 

'  5.  C.  married  B,  D.  atlainti  twtntj-$nt  and  died 
in  the  life.time  of  the  tellatrix,  leaving  B,  and  F.  her 
only  children,  Turriving  her.  And  foan  afterwards 
J.  the  teflatrix  died.  M.  O.  and  S.  O.  two  of  the 
nieces  died  alfo  in  the  life  of  the  teftatrix,  and  R.  0. 
married  B,  And  B.  and  R.  his  wife,  claimed  in 
her  right,  the  truft  money  mentioned  in  the  bcqueft 
upon  the  conttogeacies,  ashavinglapfedbythedeath 
of  S.  C.  in  the  life-time  of  the  tellatrix.  E.  and  F. 
cTaimedalfothebequefttin  the  will,  and  filed  a  billia 
ChaReery  to  have  die  fame  fecured  for  their  benefit. 

Lord  Thartem  on  the  hearing  was  inclined^  af- 
ter a  confideratton  of  all  the  cafes,  to  decide  iit 
CffMir-of  the  children  of  S.C.  they  having  been 
bbrn  before  flie  atnined  twenty-one,  considering 
thia  cafe  as  falling,  within  tbe  old  rule,  that  whew 
there  ia  a  particular  eflate  created  with  a  remainder 
onn,  and  tbe  firft  efiatc  is  void,  the  fecond  eftate 
fball  prerail,  as  if  it  were  an  original  eftate ; 
though  be  admitted  there  were  no  cafes  of  executory 
devifea  of  this  fort :  but  whether  it  was  by  way  i^ 
executory  devtfe,  or  contingent  remainder,  the  law 
feemed  to  be,  that  where  the  event  had  afiuatly 
happened. 


~> 
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But  Sdkeld  fays>  upon  reading  the  fettle- 
men  t^  it  appeared  to  htandin  default  ofiffue-- 

mate 


happened,  the  cafe  would  fail  under  the  fame  reafon- 
ing,  as  if  it  were  given  as  a  remainder.  And  his 
Lordfliip  thought  that  the  cafe  o{  Calthbrpe  y .  Gough 
ttzted/upra  411.  ought  not  to  (land. 

But  on  a  cafe  ftated,  as  upon  leafehold  property, 
for  the  opinion  of  the  Court  of  King's  Bench,  for 
their  opinion,  whether  the  children  of  S.  C.  took 
any,  snd  what  eftatc  in  the  faid  leafehold  premifes, 
by  virtue  of  and  under  the  will  of  the  faid  jf.  the 
Court  refted  their  opinions .«»  thi  intention  merely. 
Lord  Kinyony  Ch.  J.  faid,  nothing  could  be  more 
clear  than  the  words  of  this  will.  The  devife  was 
to  S*  €•  when  (he  (hould  attain  the  age  of  twenty- 
one,  and  if  Die  fhould  die  under  twenty-one  leaving 
children,  then  to  thofe  children  ^  but  fhe  did  not 
die  under  that  age,  and  therefore  nothing  could 
pafs  to  the  grandchildren.  If  this  event  had  oc- 
curred to  the  teftatrix,  moft  probably  ihe  would 
have  provided  for  it,  and  given  the  money  to  the* 
grandchildren  :  but  as  Ihe  bad  not  done  fo,  they 
could  not  make  a  will  for  her.  This  cafe  was  dif- 
tingui(hable  homFenereauv^Fonereau^  fFhitev.  Bar" 
her^  and  Dee  v.  Shippard^  [yii^fupray  for  here  no- 
thing was  given  to  the  grandchildren,  but  upon  an 
event  which  did  not  happen.  AJhhurJl^  Juft.  was  of 
the  fame  opinion.  BuUtri  Juft«  The  tefiatrix  intend* 
I  ed 
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male  of  the  Body  of  the  bujbandj  then  to  the 
JaugbterSi  and  fo  the  hufband  took  an  eftate- 

tail, 

cd  to  give  the  whole  to  S.  C.  if  (he  attained  the  age 
twenty-one,  and  the  children  nothing.  She  did 
attain  that  age,  and  therefore  nothing  was  intended 
to  be  given  to  the  children  in  that  event.  There 
was  a  diftindion  in  fome  of  the  cafes,  as  Wiling  v. 
Barrifj  and  a  cafe  there  referred  to,  between  words 
giving  a  remainder  over,  and  an  original  devife  ; 
in  thofe  cafes  the  devife  was  good,  not  as  a  re- 
mainder over,  but  as  an  original  devife :  but  here 
was  no  original  devife  to  the  grandchildren,  but  on 
an  event  which  did  not  happen.  Grc/ijJuA^  The 
event  which  has  happened,  was  not  forefeep  and 
therefore  not  provided  for.  The  court  certified, 
they  were  of  opinion  that  thi  cbildnn  of  S.C.  Uok 
fi$  eftate  wbatfievtr  in  the  faid  leafehold  preoiifes, 
by  virtue  of  and  under  the  will  of  the  faid  S.  C. 
the  events  upon  which  the  limitation,  under  which 
their  claim  was  to  take  place,  not  havinghappened. 
Vid.  4  Tirm  Rep. 

So  in  the  cafe  of  Roundel  and  Currer^  2  Broum*s 
Chan.  Rep,  67.  Where  S.  C.  devifed  her  real  eftates 
to  y.  R.  for  life,  provided  he  took  the  name  of  CL 
remainder  to  his  firft  and  other  fons  in  tail  male, 
remainder  to  her  coufin  R.  R»  fon  of  her  coufin 
H.  R.  in  tail  male,  remainder  to  71  R,  the  fecond 
fon  of  H*  R,  in  tail  male,  remainder  to  D.  C  in  fee, 

with 
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tail,  and  therefore  the  fubTeqtvenc  limitatibn 
to  die  daughter  was  void.    However,  Sir 

Jo/epb 

1 

WfCh  powers  to  tketeoanC  for  life  of  jointuring  and 
portioiifng#    - 

After  thcdeatb  pf  the  teftatrix,  J*  R.  entered 
^nd  took  the  name  of  C.  Then  H.  R.  and  R.  bia 
fon,  the  devifee  over  in  tail,  both,  died  in  the  life- 
time  of  y.R.C.  by  which  the  remainder  in  tail 
▼efted  in  T.  R.  the  fecond  fon. 

J.R^C.  purchafed  additional  eftaces,  andbeing** 
defiroBS  that  the  .tw6  eftates  fliould  go  together, 
hedcvifed  part  of  bia  own  lapds  and  alfo  the  lands 
devifed  to  him  by  S.  C.  to  truftees  to  be  by  theai> 
conveyed  to  other  truftees  to  the  ufe  of  71 R.  for 
life,  remainder  to  his  firft  and  other  fons  in  tail 
male,  remainder  to  R.  R.  and  his  heifs  male,  re- 
mainder over.  The  devife  was  upon  exprefs  con- 
dition that  T.  R.  (hould  within  fix  months,  fuffer 
a  recovery,  and  bar  the  remainders  in  S.  C/s  will^ 
and  convey  all  his  eftates  to  fuchperfons,&^.  as  were 
declared  by  his  will,  and  convey  all  her  S,  C/s  eftates 
to  fuch  perfons,  fife,  for  fuch  ufes  as  were  declared 
by  his  will,  as  to  his  own  eftates,  and  no  conveyance 
of  his  eftates  to  be  made  before  T.  R.  had  fufFered 
the  recovery,  and  in  default  of  his  fufFering  fuch 
recovery  to  convey  his  eftates  to  other  truftees,  to 
the  ufe  of  R*  R*  for  life,  with  remainder,  &^* 

By 


Of  other  Matters  relating  ti 

Jo/epb  Jekyll  afterwards  in  the  cafe  of  Stailey 
V.  Leigb^  faid  ihis  was  a  miftake.     And  iiw 

deed 

■  .1  .11  ■■■      —  ■  HI.  I        ■      -      ■  I       I       I         11  II 

By  codicil  (not  having  difpofcd  of  his  ptrfonal 
eftate)  he  gave  his  perfonal  eftate  to  T.  iS«  on  con- 
dition of  his  performing  the  condition  in  bis  will« 
and  if  he  fliould  refufe  fo  to  do»  then  he  gave  it  to 
truftees  to  lay  out  in  lands,  to  the  ufes  dedared  ia 
his  will  as  to  his  own  eftates* 

T.  R.  after  the  death  of  J.  R.  C.  changed  hi» 
name  to  C,  and  did  feveral  d£U  of  owneHhip  rcfped- 
tng  the  eftates  of  J.  R.  C.  and  made  fome  prepa- 
rations for  fuffering  a  recovery,  but  died  before 
any  recovery  was  compleated,  leaving  his  wife,  ea- 
£eint  of  a  daughter. 

T.  R.  C.  was  heir  at  law  to  S.  C.  J.  R.  C.  and 
D.  C.  confequencly  his  daughter  was  fo.  If  T» 
R,  C.  had  performed  the  condition  of  J.  R*  C/s 
will  R^  R.  was  intitled  under  the  liniutioos  in 
S.  C/s  v^ill  i  if  not,  upon  bis  \,T*R,C.*s)  death, the 
eftate-tail  was  fpent,  and  the  reverfion  to  the  right 
heir  of  />•  C.  was  fallen  in  to  T,  R»  Cs  daughter. 

And  the  queftion  in  a  caufe  at  the  Rolls  was, 
whether  T.R.C,  had  intiilcd  himfelf  to  S.C.'$ 
eftates. 

In  was  contended  on  the  part  of  R.  R,  that  this 
was  a  cafe  of  etc£iion  and  that  T.  R.  C.  had  done 
fufficieiit  to  make  an  elcdtion  and  bind  his  daughter 

to 
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deed  it  is  obfervable,  thac  although  an  ihdefi* 
nice  failure  of  ilTue-male  of  the  body  of  the 

hufband 


to  do  what  was  neceflary,  to  fettle  his  eftatcs  ac- 
cording to  S.  C/s  will. 

But  his  Honor  was  of  opinioni  that  this  was 
QOt  a  cafe  of  eledlion ;  but  that  it  was  a  condition 
precedent.  The  plan  he  faid  was,  that  before  T.  R» 
C,  ihould  have  intitled  himfelf  to  the  eftate,  no 
conveyance  fbould  be  made.  The  means  by  which 
it  was  to  be  efFe^d,  was,  that  he  (boald  fuflper  a  re- 
covery, and  he  would  not  fay,  that  any  other  con- 
veyance would  anfwer  the  intent.  The  teftator 
bad  direded  the  means,  and  none  fo  proper  to  per- 
form the  intent.  In  fad  no  recovery  was  fuffered. 
Here  the  eftate  was  to  be  conveyed  upon  a  certain 
aft  to  be  done,  which  amounted  to  a  price.  He 
was  to  take  care  that  at  all  events,'  the  eftate  of  $• 
C  {hould  be  fo  conveyed,  as  to  go  to  the  ufes  of 
J.  C/s  will.  He  ought  in  his  life-time  to  have 
obtained  fuch  an  ettate  as  he  could  convey. 
Therefore  the  daughter  was  not  bound  to  convey 
S.  Cs  eftates.  The  confe'quence  was  that  the 
eftates  of  J.  R.  C.  would  go  to  R.  R.  and  the  fame 
argument  applied  to  his  perfonal  eftate,  which 
muft  be  laid  out  to  the  fame  ufes. 

In  the  cafe  of  Fefs^  againft  Wilk'^nfin^  2  Durnf. 
^nd  Eaji  209.  which  arofe  on  a  fpecial  verdid  the 

Court 
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httfband  would  have  been  too  reinoce»yetas  he 
took  an  exprefs  eftate  for  life  before^  and  this 

was 

Court  were  divided  in  opinion,  but  all  the  judges 
confidered  the  queftion  to  turn  upon  inttntion^ 
ntiriljm 

In  this  cafe  M.  W.  widow  of  J.  W.  previous 
to  her  marriage  with  her  firft  hufband  G,  W,  (then 
M.  S.  fpinfter)  was  feifed  in  fee  of  the  premifles 
in  queftion,  and  which,  after  her  firft  marriage,  ia 
confequence  of  marriage  articles,  were  vefted  in, 
and  fettled  on  G.  fV.  in  fee.  G.  W.  died  inteflate 
leaving  iflue  an  only  daughter  A.  M,  W.  who  died 
an  infant  and  without  iflTue,  by  which  J.  W.  be« 
came  heir  at  law  oi  A.M.  tV*  Afterwards  by  in* 
denture  between  M.  W.  the  widow,  J.  W.  the 
younger  brother  and  heir  of  G.  IV.  and  A.  M.  IV. 
and  other  perfons,  after  rec*ting  the  articles  and 
fettlement,  all  the  premifles  in  queftion  were  fettled 
to  the  ufe  of  the  widow  for  life,y!iffx  waftt^  remain- 
der to  truftees  for  a  term  of  500  years,  upon  the 
trufts  after- mentioned,  remainder  to  the  ufe  of  J^ 
W.  for  life,  remainder  to  truftees,  to  preferve  Con* 
tingent  Remainders,  with  remainder  to  the  firft 
and  other  fens  of  ^.  W.  in  tail,  remainder  to  his 
daughters  in  tail,  remainder  to^.  W.  in  fee.  After 
the  execution  of  this  fettlement,  M.  IV.  the  widow 
intermarried  with  J.  X.  by  whom  (he  had  iflue 
one  daughter  M.X,—M.X.  the  widow,  in  her  will, 
after  reciting  the  laft  fettlement,  declared  the  truft 

of 
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was  not  the  cafe  of  an  inheritance,  it  by  no  ^'^^^  fap"« 

means  follows  that  he  took  any  cftate  by  ^'^  ^- 3s^»- 

words 


of  the  term  of  500  years  to  be  "  that  if  htrfaid  hr§* 
tbir  y.  W.J  9r  any  iffue  of  bis  body^  Jhould  hi  living 
at  tbi  timi  tfbir  deaafij  then  the  faid  truftees  were 
immediately  after  her  deceafe,  out  of  the  rents  and 
profits  of  the  faid  premifles,  or  by  mortgage  thereof 
or  otberwife  as  they  (hould  be  advifed,  to  raife  and 
levy  the  fum  of  1000  A  with  lawful  intereft  for  the 
fame  from  her  death,  and  pay  the  fame  at  the  end 
of  fix  months  next  after  her  deceafe,  to  fuch  perfon 
or  perfons ;  and  to  fuch  ufes,  as  fhe  by  any  deed 
or  will  fliould  dired>  limit  and  appoint''  pr9ceeded 
thus.  ^  Now  I  the  faid  M.  X.  by  means  and  vir- 
tue of  the  power  above-  mentioned,  and  by  virtue 
&r.  <<  do"  in  the  cafe  laft  above-mentioned,  (that  is 
to  fcy)f  If  my  faid  brother ^  Mr.  J.  IV^  or  any  ijfui 
cf  bis  body  be  living  at  the  time  of  his  deaths  dlred, 
limit  and  appoint^  that  the  faid  trui^ees  (hall  and' 
do  pay  the  faid  fum  of  1000/.  and  the  intereft  due 
for  the  fame,  after  they  (hall  have  raifed  and  levied 
the  fame,  unto  my  fon  in  law,  Mr.  J.  X.  his  exe- 
cutors, adminiftrators,  and  afligns,  he  or  they  giv- 
ing his  or  their  bond,  as  fecurity  for  the  payment 
of  the  feveral  annual  and  other  fum  and  fums  of  mo« 
ney  next  herein  after  mentioned,  to  the  feveral  per- 
fons herein  after  named  (that  is  to  fay)  Uc*  (here 
follow  feveral  legacies,  and  annuities.)  jfnd  in  cafe 
neither  the  faid  J.  W*  nor  any  ijfue  of  his  body^Jhould 
bafpen  to  be  living  at  the  time  rfmy  deceafe^  by  which 

eventf 


44*  Of  Other  Matt  it i  relating  to 

Vide  words  of  implication ;  and  the  words  in  default 

Farw.^V'      ofijfue-male  nnighc  well  refer  to  fuch  default 
Vez.  182.        of  ilTue-male  as  was  before  expreflfed. 

Again^ 


gviitt,  ibi  fame  manor^  by  virtue  oF,  and  under  the 
limitations  in  the  faid  recited  indenture  of  releafc 
and  fettlement,  will  devolve  upon  me  and  my  heirs; 
then  I  do  hereby  give  and  devife  the  fame  premifles, 
and  every  part  thereof,  unto  the  faid  truftees^  their 
executors  adminiftrators  and  affigns,  for  and  during 
the  term  of  500  years,  in  truft  that  they  immidiatefy 
after  my  deceafe^  fliall  by  mortgage  of  the  faid  pre* 
miiles,  or  otherwtfe  as  they  fliall  be  advifed,  retifi 
and  levy  the  faid  fum  rf  looo/.  with  Unvfml  intereft, 
for  the  fame,  from  my  deaths  and  pay  tbefame^  within 
fix  months  after  my  deceafe^  unt9  my  faid  fon  in  law  A, 
X.  his  executors  admin tdrators  and  affigns,  he  or 
they  giving  his  or  their  bond  fecurity  for  the  pay- 
ment of  the  faid  feveral  annual  and  other  payments 
herein  before  mentioned  to  be  paid  by  him,  10  cafe 
the  faid  other  fum  of  looo/.  payable  upon  the 
contingeney  before  mentioned,  had  become  payable 
and  been  paid  as  aforefaid  ;  and  in  further  truft^ 
that  they  the  faid  truftees,  do  and  (hall,  by  the  ways 
and  means  aforefaid,  raife  and  levy  the  further  fum 
of  1 000  A  within  fix  months  next  after  my  deceafe^ 
and  pay  the  fame  as  follows  viz.  (here,  follow  fe* 
vera!  legacies  and  annuities).  And  from  and  after 
the  expiration,  or  other  fooner  determination,  of 
the  faid  tefm,'and  fubjed  thereto,  I  give  and  devife 

the 
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Again,  vihtrc  a  teftatrix  dcvifed  a  term  of  Stanleys. 

years  in  cruft  (after  payment  of  debts,  Cffr.)  jpfw.  6i8. 

for 


the  faid  manor,  lie.  unto  my  mother  M.  S.  and  her 
affigns  for  life,  and  from  and  after  her  deceafe,  I  give 
and  devife  the  fame,  unto. my  daughter  M,  X.  her 
heirs  and  affigns  for  ever,  but  in  cafe  my  daugh<« 
ter  M.  X.  (hall  happen  to  depart  this  life,  before 
Ihe  (hall  attain  her  age  of  twenty  one  years,  and 
without  leaving  iflfue  of  her  body  lawfully  begotten^ 
who  (hall  attain  that  age;  then  I  give  and  devife 
the  faid  premifles,  and  every  part  thereof,  with  the 
appurtenances  unto  my  faid  foA  in  law,  A.  X  hit 
heirs  and  affigns  for  tvsr ;  he  or  they  paying  thereout, 
within  fix  months  next  after  he  or  they  (hall  come 
and  be  in  the  pofle(&on  thereof,  the  feveral  fums 
of  money  following,  to  wit,   the  fum  of^^c.     Alfo 
I  give  and  bequeath   all  the  reft  refidue  and  re« 
mainder  of  my  eftate  and  effects,  of  what  nature  or 
kind  foever,  and  wherefoever,  as  well  real  as  perfo- 
nal,  unto  my  faid  daughter  M.  X,  her  heirs  execu* 
tors,  adminiftrators  and  afEgns,  for  ever,  fubje£l 
to  her  debts  and  funeral  expences.  Af.  X.  foon  af* 
terwards  died.     Then  J.  fV.  the  brothef  of  G.  W. 
whofunrived  M»X<t  the  mother  died  without  \S\xei 
M*  X  the  daughter  alfo  died  an  infant  unmarried, 
and  without  ilTue.     Then  M*  S.  the  mother  of 
the  teftatrix  died.     J.  X  the  fon  in  law  alfo  died, 
and  the  defendant  J.  X.  was  his  heir  a^  law.     The 
leilbr  of  the  plaintiff  S.  N,  was  heir  at  law  to  the 
teftatrix  M*  X.  and  heir  at  law  on  the  part  of  the 
Vol..  II.  G  g  mother 


450  Of  othtr  Matters  relating  to 

for  F,  for  lifc^  and  after  his  deceafe  for  his 
firfl:  fon  and  the  heirs-male  of  his  body^  and 

in 

mother  to  M.  X*  the  daughter.  The  queftion  was 
whether  under  the  circumftances  above  ftated,  the 
plaintiff  was  entitled  to  recover  or  not?  Upon 
this  queftion  the  court  were  divided  in  opinion, 
Mr.  Juftice  Gr9fe  and  Mr.  Juftice  AJhhurft  being  of 
opinion  with  the  plaintiff*,  and  Mr.  Juftice  BulUr^ 
with  the  defendant.  They  all  agreed  that  it  was 
a  queftion  of  intention,  but  thej  differed  in  opioioa 
as  to  the  intention,  as  evinced  by  the  difpofttions 
made  by  M.  X,  the  mother. 

Mr.  Juftice  Grofe^  and  Mr.  Juftice  AJhhurft^  as 
the  bails  of  their  argument,  aflumed  the  principle 
^*  that  to  defeat  the  heir,  it  muft  appear  to  be  the 
clear  intention  of  the  teftatrix,  colle£led  from  the ' 
will,  cither  by  exprefs  words,  or  neceflary  implica- 
tion, that  the  devifee  fliould  take.  They  contended 
that  from  the  nature  of  the  teftator*s  intereft  in 
the  property,  under  which  it  might  veft  in  her  dur- 
ing her  life,  or  not  until  after  her  death,  (he  might 
difpofe  of  it  in  both  events,  or  in  one  of  thofe  events 
only  ;  if  ihe  intended  only  to  difpofe  of  it  in  one 
event,  viz.  in  the  event  of  its  veiling  before  her 
death,'  if  that  event  did  not  happen,  it  would  be  un- 
devifed,  and  go  to  her  heir  at  law.  And  they  con- 
tended from  the  ujords  of  the  devife.  *^  And  in  caft 
neither  the  faid  J*  IV.  Mr  any  iffue  of  his  hodyyJbetJd 

happen  to  be  living  at  the  time  of  my  deceaft^  by  which 

the 
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in  default  thereof  to  the  fecond  and  other  fons 
of  F,  feverally  and  reipe£tiyelyj  in  order  and   ' 

courle, 

--  ■■  ■  ■      ■    -    —  -  _^  ^ 

the  faid  manor,  ^c»  will  devolve  on  me  and  my  heirs^ 
then  I  give  unto  the  faid  truftees  to  raife  the  fum  of 
looo/.  tsfc.  and  in  further  truft  to  raife  4000/. 
within  fix  months  after  my  deceafe/'  and  the  ap- 
plication of  the  money  as  directed  by  her,  and  from 
the  fubfequent  difpofition  of  the  fee,  to  her  mother 
for  life,  and  her  applying  her  attention' to  living 
perfons  throughout,  (he  muft  have  had  in  contem- 
plation a  difpofition  throughout,  on  the  contingency 
only  of  the  eftate  vcftlng,  during  her  life.     They  , 

infifted  that  the  queftion  was  not,  whether  the  tef- 
tatrix  intended  or  not  to  die  inteftate,  <^  hut  whether 
it  appeared  upon  the  face  of  the  tvili^  to  have  been  her 
intention  in  the  event  which  had  happened  to  die  intef* 
tate^*  or  to  difpofe  of  this  eftate.  That  the  court 
had  only  a  right  to  determine,  what  the  teftator 
meant  to  do,  and  had  aAually  done,  upon  the  cir« 
cumftances  in  his  contemplation  at  the  time  of 
making  the  will,  and  had  no  right  to  confider  what 
the  teftator  might  probably  have  done,  had  certain 
circumftances  been  propounded  to  him,  which  he 
did  not  think  of,  at  the  time  of  making  the  will  ; 
for  this  would  not  be  putting  a  conftrudion  upon 
the  will  made,  but  making  a  will  for  him.  This 
they  faid  was  the  chance  the  law  gave^  to  the  heir  at 
latO.  He  had  a  right  to  take  advantage  of  the  flips 
and  omiflions  in  a  wilU  and  they  could  not  take  it 
from  him, 

Ggi  Mr. 
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(410  )      courfe,  as  they  fhould  be  in  fcniority  of  age 
and  priority  of  birtb^  and  the  iever^l  heirs* 

male 


Mr.  Juftice  BulUr  agreed  with  his  brother  Jus- 
tices in.  their  principles,  but  he  confidered  the  con- 
tingency of  y»  ff^.^s  dying  without  ifTue  in  the  life- 
time of  the  teftatrix  as  annexed  to  the  term  only; 
and  that  when  (he  afterwards  in  difpofing  of  the 
inheritance,  made  ufe  of  the  words  *^  from  and  after 
the  expiration  or  other  fooner  determination  of  the 
term  and  fubjeA  thereto,  I  give,  btc.**  (he  meant 
only,  fubjeA  to  that  term  which  (hould  be  in  be« 
ing  at  her  death.  She  confidered  both  terms  as  one 
term,  and  meant  if  J.  W.  died  without  iflue  in  her 
life-time,  (till  the  truftees  (hould  have  the  term 
created  by  the  fettlement,  but  for  more  extenfive 
purpofes.  If  this  conftrufiion  of  the  words  ^*  fub- 
]t&.  to  the  term"  were  right,  it  put  an  end  to  the 
cafe,  for  then  it  was  a  plain  devife  of  a  remainder, 
fubjed  to  a  term  of  500  years.  If  the  teftatrix  had 
not  interpofed  the  trufts  of  the  term,  between  the 
limitations  to  the  truftees  for  500  years,  and  the 
devife  of  the  inheritance,  but  declared  thofe  trufts 
by  3  fubfequent  part  of  the  will,  the  will  would  have 
flood  thus  **  I  give  the  premi(res  to  truftees  for  500 
years,  if  neither  J,  W.  or  any  ilTue  of  his  body  (hall 
be  living  at  my  death,  and  fubjed  to  that  term,  I  give 
the  fame  to  A.  X  and  his  heirs.  In  that  cafe  though 
the  term  never  took  place  yet  the  remainder  would. 
The  order  in  which  the  trufts  of  the  term  were 
created^  could  not  vary  the  true  conftrudlion  of  the 

will: 
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male  of  the  rcfpeftive  bodies  of  fuch  Ton  and 
fons,  and  in  default  of  fuch  iflue,  to  the  ufe 

of 


will :  confidering  this  cafe  on  the  will  only,  without 
reference  to  the  fettlement,  it  was  in  fubftance  a 
devife  of  a  remainder  in  fee>  fubjed  to  a  term,  if  a 
particular  event  took 'place,  but  if  that  event  did 
not  happen,  then  without  being  fubjedl  to  that 
charge.  The  court  was  at  liberty  to  tranfpofe  and 
mould  claufes,  and  words  of  the  will,  fo  as  to  make 
the  whole  take  efftd.  This  conftrudion  gave  ope- 
ration to  every  part  of  the  will>  and  in  each  given 
event,  her  whole  eftate  would  pafs  by  the  will, 
which  is  what  (he  intended.     But  a  contrary  con- 

ftruSion,  in  the  event'  which  had  happened,*  would 
expunge  all  the  limitations  of  the  inheritance,  even 
that  to  her  own  daughter,  and  after  her  to  if.  X.  who 
feemed  to  be  the  next  objedl  of  her  bounty,  and  he 
faid,  be  thought  it  plain,  that  the  teftafrix  meant 
to'difpofe  of  her  whole  property  and  all  the  intereft 
in  that  property  by  her  will. 

Upon  the  whole  therefore,  it  Teems  that  upon  a 
clofe  inveftigation  of  the  entire  feries  of  cafes  upon 
'  this  point,  if  we  clafs  them  according  to  the  feveral 
grounds  on  which  the  decifions  thereupon  appear  to 
be  founded,  the  refult  to  be  drawn  from  a  general 
comparative  view  of  them  is,  that  the  ton/it  udiiom 
of  them  proceeds  intirely  on  the  apparent  intent  of 
the  teftator>  and  they  ultimately  depend  upon  the 

G  g  3  principle. 
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of  the  daughter  and  daughters  of  K,  and  if 
more  than  one,  to  be  divided  among  thcna 

fliare 


principle,  that  the  court  is  to  put  fuch  a  conftruci- 
tion  upon  the  whole  of  a  will,  as  will  bcft  e<Fe£^uate 
the  general  intention  of  the  dcvifor,  without  paying 
a  particular  attention,  to  the  letter,  if  a  different 
conftrudion  will  defeat  the  general  intent. 

But  although  where  a  devife  is  made  upon  a  con- 
dition annexed  to  a  preceding  cftate,  if  the  preced- 
ing limitation  or  contingent  eftate  never  (hould  arife 
or  take  effect,  the  fubfequent  remainder  over  maj 
neverthelefs  take  place,  if  fuch  remainder  be  not 
too  remote^  it  continues  yet  to  be  decided  what  (hall 
be  the  effc£k  of  a  condition  annexed  to  a  preading 
cftate,  which  is  too  remote^  and  confequcnily  makes 
the  ulierior  limitations  equally  remote  in  tboir  cre^ 
ation. 

In  order  Co  inveftigate  this  queftion,  we  may  fup* 
pofc  in  the  cafe  of  Jont^  v.  JViflcombe^  ftaied  fupra 
400.  by  Mr.  Fearne^^hc  eftate  to  have  been  limited 
to  the  wife  for  life,  and  after  her  death  to  the  child 
{he  was  then  eri/iffit  with,  if  it  (bpuld  attain  the 
age  of  twenty-five  ye^rs  of  age,  and  if  fuch  child 
ihouM  die  before  the  age  of  twenty 'Jive  (inilead  of} 
twenty-one  years,  the  remainder  over.  In  which 
view  of  it,  the  executory  devife  not  being  originally 
confined  to  the  legal  limits^  the  quefiidn  would  have 

arifen^ 


r*" 
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(hare  and  (hare  alike  at  their  ages  of  twenty* 
one  or  ntiarriage,  and  in  default  of  daughters, 

or 


arifen^  whether  the  fubfequent  event  could  have 
given  it  eff«d. 

This  is  a  queftion  of  great  difficulty,  but  as  far  as 
may  be  judged  from  the  application  of  general  prin* 
ciples,  and  analogous  cafes,  it  fcems  mod  probable, 
that  infuchcafethe  firftlimitation  being  an  executory 
devife,  too  remote  to  be  valid,  that  which,as  an  alter- 
native  toit,  is  ulumately  poftponed  to  the  fame  limits, 
will  be  confidered  equally  remote,  and  confequently 
equally  void ;  for  admitting  the  limitation  to  the 
fuppoicd  child  to  be  void  for  remotenefs,  it  feems 
to  follow,  that  the  alternative  limitation  muft  be 
void  too,  as  its  tfhSt  was  not  in  its  creation  re** 
flrained  to  any  fliorter  period ;  and  if  it  was  too 
remote  in  its  creation,  I  Ihould  apprehend  no  fub- 
fequent event  could  render  it  valid  ;  and  fo  the  law 
was  laid  down  by  Lord  Mansfitldy  in  delivering  the 
judgment  of  the  Court  of  King's  Bench,  in  the 
cafe  of  Goodman  v.  Goodrightj  ftated  by  Mr,  Fearne^ 
fupra  338*  in  which  cafe  the  limitation  to  the  heirs 
male  of  the  body  of  B.  by  a  future  hufband,  being 
treated  as  void,  and  the  limitation  over  to  L.  as  an 
executory  devife,  and  confequently  too  remote,  as 
fuch,  it  was  contended  that  the  devifee  over  took  an 
immediate  eftate,  as  if  there  had  been  no  precedent  ' 

devife,  as  the  precedent  one  was  totally  and  abfoluti'- 
fy  void  I  and  that  the  iflue  of  B.  by  a  future  huiband 

G  g  4  was 
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or  in  cafe  of  their  death,  before  twenty- 
one  or  marriage,  ,to  P.  for  the  then  refidue  of 

the 


was  a  matter  that  ought  to  be  laid  ^uite  out  of  the 
cafe,  in  the  fame  manner  as  if  there  bad  been  no 
fuch  devife,  fincc  the  event  never  happened.  But 
his  Lordfliip  faid  ^^fuppofing  the  divifi  (in  that  cafe) 
tQ  thi  heirs  of  the  body  ofB.iy  ajee^nd  hufiand  t$  be 
void^  the  limitation  to  L.  and  the  heirs  of  his  body 
could  not  be  a  contingent  remainder,  for  want  of 
a  preceding  eftate ;  and  it  was  too  remote  as  an 
executory  devife,  being  not  to  take  place  till  after 
an  indefinite  failure  of  ifiiie  of  the  body  of  Br^  and 
being  too  remote  in  its  creation^  the  event  could  not 
vary  ihe  conftruAion:  fo  that  the  death  off.  without 
iiTue,  could  mak^e  no  difference  in  the  cafe.  And 
upon  the  fame  principle  in  the  cafe  I  have  fuppofed, 
confidering  the  limitation  to  the  fuppofed  child  as  an 
executory  devife,  teo  remote  in  it  creation^  becaufe 
not  confintd  to  take  eflFed  within  the  limits  allowed 
to  fuch  etiiites,  it  feems  that  the  fubfequent  event 
of  their  being  no  fuch  child,  could  not  vary  the  con- 
ftrudion^ 

And  fo  far  as  the-  opinion  of  the  Court,  under 
/  fuch  a  ftate  of  the  cafe  can  be  collected,  from  the 
fentiments  thrown  out»  in  the  cafe  of  Jones  and  fFeft^ 
tombe^  it  feems  probable  from  the  ftrefs  therein  laid 
•  on  the  exifting  circumftances  of  the  cafe  before 
them,  when  they  faid  •*  it  was  good  as  an  execu- 
tory deyife,  to  commence  within  twentj^one  fears 

after 
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the  term.  F.  died  without  having  had  any 
iflue*    Sir  Jo/lepb  Jefyll,  after  a  very  learned 

and 

• 

mftir  £  Ufe  in  being ;"  and  that  the  number  of  con« 
tingencies  were  not  material,  if  they  were  to  happen 
within  a  Ufe  in  beings  or  a  reafenaUe  time  after^  that 
the  refolution  would  have  been  dilFerent  had  the 
circumftances  of  the  cafe  been  fuch  as  I  have  put 
for  the  (ake'of  inveftigating  thrs  queftion  -9  becaufe 
it  is  obvious  that  their  refort  to  this  dodrine  would 
have  been  ufelefs,  if  the  effe£l  of  the  devife  in  the 
event  that  happened  would  have  been  the  fame, 
whether  the  contingency  had  originally  been  con- 
fined  to  twenty-one,  or  extended  to  twenty-five 
years. 


Poflibly  it  might  be  contended  in  fupport  of  ade* 
vifefoconftruded,  that  as  the  event  of  the  wife's  not 
being  enfeint,  equally  included  the  tm  contingen- 
cies,of  her  beingenfeint  at  all, and  her  being  enfeint 
of  a  child,  who  (hould  however  not  anfwer  the  de- 
fcription^  the  limitation  over  upon  ii^tfermer  event, 
in  cafe  it  happened,  not  being  too  remote,  might 
take  place ;  for  where  an  executory  devife  is  limited 
on  two  contingencies,  one  of  ^which  is  within  the 
requifite  limits,  it  may  take  eSed,  if  that  contin* 
gency  happens,  as  in  the  cafe  ^  Lengbead  ytt(, 
Phelpsj  2  Black.  Rep.  704.  Azttd  Jiipra  154.  in  notes* 
In  refpe£l  to  this  it  feems,  that  if  the  teftator  had 
epcprefsly  dtftinguifhcd  between  the  tw§  eontingencies^ 


.» 
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and  elaborate  argument,  and  a  thorough  ex- 
amination of  the  feveral  authorities  on  the 

point 

by  mentioning  both  of  them  disjunGivelyj  as  in  the 
caCe  laft  mentioned,  ///  validity  would  have  been  im- 
imptachMe  on  the  happening  of  xhtfirjl  of  them, 
and  the  devifee  over  would  have  been  intitled  ac-* 
cordingly;  indeed  had  the  devife  over  been  in  cafe 
the  wife  (hould  have  **  lio  child"  it  would  have  been 
confined  to  proper  limits,  and  have  taken  efleA  if 
that  event  happened  :  but  the  words  *^  if  fuch 
child"  are,  by  force  of  the  word  ^^fucV*  as  clearly 
equivalent  to  fuch  child  who  fhould  dit  before  tht  agt 
9f  twenty  five^  as  if  thofe  very  words  had  been  ac- 
tually repeated,  under  which  ftate  of  the  limitations 
there  appears  nothing  to  diftinguifli  the  cafe  fup- 
pofed,  from  the  common  cafe  of  an  executory  devife 
after  a  perfon  dying  without  ijfue^  or  for  default  of 
iffiiey  where,  though  the  event  defcrihedy  a£lually  in- 
cludes the  two  dt(lin£l  contingencies,  of  the  per- 
jbos  never  having  or  leaving  any  iflue,  which  wouM 
clearly  be  within  the  legal  limits,  as  well  as  any 
future  extinEiion  of  ifTue,  once  had,  ftill  it  has  been 
I  eftab]i(hed  by   repeated  decifions,  that  the  devife 

(ball  be  equally  void,  whether  there  happens  to  be 
any  fuch  iflue  or  not,  agreeable  to  the  do£trine  laid 
down,  as  clear  law,  in  the  cafe  of  Goodman  and 
Goodrighty  as  well  as  to  the  grounds  of  decifton  in 
the  cafe  of  Longhead inid  Phelps,  which  proceeded  on 
the  exprefs  difiindlion  there  made   by  the  teftator, 

between 


I 
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point  and  inveftigation  of  their  principles* 
held  that  the  limitation  to  P.  was  good  tn 

event, 

^i^m^m^mm^m^i  in  i  ,  ■■  i     ■  »  1 1        i  i 

1 

between  the  two  events,  in  the  disjunGive  provifion 
for  them :  and  though  cafes  might  be  put  where  the 
validity  of  an  executory  devife  may  be  originally  con- 
tingenty  and  its  effect  depend  upon  the  future  tx* 
i/ltnci^  or  afartainmmi  of  the  perfon,  to  whom  the 
ellate  is  antecedently  limited,  as  in  the  cafes  of 
Higgins  verf.  DnvUr^  i  Par  Will.  98.  ftzxcdfuprs 
408-  in  the  context,  and  StanUy  verf.  Ltigb^  2  P* 
Will,  41B,  ftated  ilfo  fupra  j^og.  and  other  cafes 
of  a  fimilar  defcription^  yet  they  were  cafes  of  that 
fort^  in  which  the  extftena  or  afartainment  of  thlb 
prior  contingent  divife^  muft  nictjfarily^.  in  any  poJJibU 
avinty  be  ultimately  decided  within  the  period  of  a 
life  in  being  or  of  twenty  o^je  years  after \  as  in  cafe 
of  a  devife  of  a  chattel  intereft  to  the  iirft  foh  of  B, 
and  tKe  heirs  male  of  the  body  of  fuch  firft  fon» 
and  in  default  of  fuch  ijfue  remainder  over ;  where 
the  period  for  the  i/Z/^r/V- limitation  taking  eflPedi  is 
necejfarily  reflriSled  to  the  time  of  B*%  death,  when 
it  muft  be  determined,  whether  he  will  have  any 
fon  or  not;  for  if  he  fhould  have  a  fon,  that  fon 
would  take  ahfolutely  in  total  exclufion  of  the  limita- 
tion over.  And  fo  if  a  devife  be  to  the  fil-ft  fon  of 
jI.  attaining  twenty-one  years,  and  in  default  of 
fuc^  ijfieey  then  over,  there,  in  all  events^  the  effe£t  of 
Che  ulterior  limitation,  is  confined  to  the  period  of 
twenty-one  years  after  the  deceafe  of  A,  within 
which  time  it  mufi  be  decided^  whether  be  will  have 

a  fon 


^ 
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eveot^  as  the  limitation  to  the  fonsj  t^c.  had 
not  vcftcd. 

Indeed 


a  Ton  to  anf^trer  the  defcription  required. — But 
everyone  of  thefe  cafes,  wherein  the  validity  of  the 
ex'  cutory  limitation  has  been  referred  to  the  limits 
to  which  its  effeS  was  originally  and  ultimatilj  rg^^ 
firained^  v  z.  a  life  in  being  or  twentj-one  years 
after,  arc  fo  many  authorities  againfi  tbt  validity  §f 
a  limitation  whofe  efFedl  is  not  originally  confined  to 
a  Jimilar  ptriod\  under  which  A7//^r  defcription  the 
cafe  I  have  fuppofed  appears  to  fall.  And,  there- 
fore, whatever  arguments  or  diftindions  a  difpofi- 
tion  to  fupport  thedevife  over,  might  fuggeft  to  the 
courts  upon  fuch  an  occafion,  the  cafes  and  autho- 
rities relative  to  the  point,  againft  the  validity  of  a 
limitation  over,y^  circumffanced,  on  account  of  the 
original  eventual  remotenefs  of  the  devife,  as  not  re* 
/trained  in  its  creation^  to  a  Jhorter  period  than  twenty^ 
five  years  after  a  life  in  being,  foem  to  me  too  firong 
to  be  got  over. 

Poflxbly  the  cafe  of  Scatterwood  v.  Edge^  i  Satt. 
229.  ftated  zKofupra  vol.  i.  163.  might  be  referred 
to  as  an  authority  for  the  devifee,  in  a  cafe  fimilar  to 
that  I  have  fuggefted;  but  a  fimilar  obfervation  to 
what  has  been  made,  on  the  cafe  of  Jones  v.  If^efi^ 
eombe^  in  regard  to  a  material  difference  between  it 
and  the  prefcnt  cafe,  fecms  applicable  to  that  of  Scat^ 
terwood  v.  Edge^  viz* "  that  the  ulterior  devife  was  not 

iiir 


Executory  Devijes.  46 1 

Indeed  in  the  cafe  of  Clare  v.  Clare  above   Vide  Ste- 
cited.  Lord  Talbot  feems  to  have  held  a  dif-   phenljnfr^ 

fertnt    4^-  decided 
by  Ld.  TaU 

boc  himfelf. 
in  its  creati§H  too  remote;"  for  the  devife  there  to 

Che  firft  Ton  of  C.  was  not  in  its  creation  executory 
biyond  the  death  $/  B.  on  wbofe  death  the  event  of 
B*  having  a  Ton  muft  have  been  deeidedf  and  the  ul- 
terior limitations  (fubjedt  only  to  the  term  of  eleven 
years)  then  have  vefted  in  the  firft  fon  of  €•  as  a 
remainder  expedant  on  the  eftate*tail,  in  the  fon  of 
B.  if  there  was  any,  or  elfe  in  poffeffion  in  failure 
of  fucb  fon  ;  the  devife  to  the  firit  fon  of  C.  was 
not  pollponed,  in  any  pofKble  event,  beyond  the  legal 
limits }  becaufe  the  prior  limitation  to  the  firil  fon 
of  B,  to,  or  upon  which,  that  to  the  fon  of  C.  was 
to  take  efFe6^,  either  as  an  alternative,  or  as  a  re* 
mainder,  was  confined  to  the  legal  limits ;  whereas 
in  the  cafe  fuggefted  the  firfl  limitation  to  the 
child,  the  wife  was  then  enfeint  with,  if  it  (houid  at« 
tain  the  age  of  twenty  five^  not  being  confined  to 
an  event,  which  muft  happen^  if  at  all,  within  the 
legal  limits,  the  alternative  limited  in  failure  of  it 
which  was  not  to  take  efFe£l  at  all,  t'ill  the  other 
(bould  be  decided,  and  of  courfe  was  made  depen- 
dant 9n  the  determination  of  a  contingency  eventually 
too  remote,  was  not  originally  confined  to  the 
legal  limits,  and  was  therefore  too  remote  in  its 
creation. 

Upon  the  whole  the  diftinSion  feems  to  be  be- 
tween the  firft  limitation  beings  and  not  being  too 

remote 
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fcreist  opinion  ;   but,  however,  the  uniform 
cenor  of  fubfequent  decifions  has  thoroughl7 

eftablilhed 


remote  in  its  cnation.  Where  that  it  t99  nmoti  m 
its  cnation  J  the  alternative  one  appears  to  be  equaUf 
fo,  and,  then,  according  to  the  apparent  prepon- 
derancy  of  authorities,  it  is  apprehended  n§fubfe' 
quint  event  can  vary  the  conftru(9ion,  or  give  it  effeR. 
But  where  the  firft  limitation  is  ntt  t9o  remete  \xk 
its  creation^  there,  it  rather  feems,  that  the  ulterior 
limitation  not  being  teo  remote  in  its  creation ^  whether 
limited  to  take  efie£b  only  as  an  alternative  to  the 
firft,  or  equally  as  an  alternative  to  or  remainder 
upon  it,  may,  if  the  prior  limitation,  whether  origin 
nally  (for  any  other  caufe  than  remoteneTs)  or  bf 
Jubjtquent  events  be  put  out  x>f  the  cafe,  take  place 
immediately.  This  is  the  diftindion  that  feems 
to  pervade  and  reconcile^  all  the  cafes  upon  the  fub- 
jed*  For,  even  in  that  of  Goodman  v.  Goodright^ 
above  ftated,  it  appears  that  the.  court  founded 
Vheir  opinion  upon  the  too  great  remotenefs  of  the  an- 
tecedent devife,  to  the  heirs  of  the  body  of  B  by  her 
fecond  hufband,  according  to  what  is  ftated  in  z 
note  upon  that  cafe,  DougL  Rep.  489.  ftated  alfa 
fupra  143*  * 

*  A  cafe  of  the  above  fort  was  laid  before  Mr.  Feame^ 
for  his  opinion  at  a  very  late  period  of  bis  life,  on  which 
he  delivered  his  fentiineDts  to  the  effed  in  the  above  note; 
but  as  his  opinion  was  of  fo  very  late  a  date,  and  the  re« 

vealing 
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eftabliflied  the  doArine  which  prevailed  m 
thefe  cafes  of  Higgins  v.  Bowler  and  Stanley 
V.  Leigh. 


And  fo  where  a  teftator  devifcd  Exchequer-, 
annuities,  place,  and  the  refidue  of  his  real  and    Srudholme 
perfonal  eftate  to  M.  at  twenty- one  years  oC    \^^^^^^> 
age,  and  in  cafe  M.  Ihould  die  before  twenty- 
one,  then  to  M.*%  mother  and  fuch  other  child 
or  children  as  he  ihould  thereafter  have,  and      f  4.11  ) 
for  want  thereof  to  her  executors  and  admini- 
Ilrators,  and  afterwards  by  a  codicil  declar- 
ed, that  in  cafe  M.  Ihould  die  before  twenty- 
one,  and  his  mother  Ihould  die  without  anv 
other  children  or  child  by  C.  her  hufband, 
xhen  all  the  premilTes  ihould  go  to  H^.  his 
heirs  and  afligns.    'Upon  a  queftion  whether 
this  devife  over  was  good  ?  The  court  held 
clearly  that  it  was. 

And  in  another  noted  cafe,  where  a  de- 
vife was  in  thefe  words  :  "  I  give  and  de-    Stephens  v. 

^  Stephens^ 

"  vife  unto  my  grandfon  IV.  after  the  deceafe    Caf.  Temp. 

Talb.  zz'i. 


vealing  the  circomftances  might  lead  to  difcoveries^  with 
which  he  was  intruded  confidentially,  to  obtain  his  opi- 
oion»  I  have  preferred  forming  the  cafe  on  fictitious  cir- 
cumftances,  to  pablifiiing  the  real  cafe  ;  and  I  was  lead 
to  introduce  it>  from  a  reference  made  by  him  to  it^  in 
his  copy  of  the  original  work. 

"of 


€< 
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•'  of  my  wife,  all  the  lands,  feff.  to  him,  bis 
^^  heirs  and  affigns  for  ever-,  but  in  cafe  my 
^  faid  grandfon  ff^.  (hall  happen  to  die  before 
"he  attains  the  age  of  twenty -one  years,  then 
*^  I  give  and  bequeath  to  my  grandfon  T.  all 
^*  the  faid  lands,  i^c.  to  him,  bis  beirs  and 
**  ajfigns  for  every  but  in  Cafe  my  (aid  grandfon 
^  5r,  (hall  happen  to  die  before  he  attains 
"  twenty-one  years,  then  I  gi*'e  all  the  faid 
"  lands  to  fuch  other  fon  of  my  daughter 
M.  49.  by  7*.  S.  as  (hall  happen  to  attain  his 
age  of  twenty-one  years,  bis  beirs  and  aj- 
Jignsfor  ever ;  the  elder  of  fuch  fons  to  take 
(412)  "  placje  before  the  younger,  one  after  another, 
**  in  order  and  courfc  as  they  and  every  of 
'*  them  (hall  be  in  feniority  of  age  and  pri- 
**  ority  of  birth,  and  of  the  fcveral  and  rc- 
"  fpeftive  beirs-male  of  the  fcveral  and  refpec- 
*^  tivc  body  and  bodies  of  all  and  every  fuch 
''  fon  and  fons,  dnd  theheirs-maleof  hisand 
**  their  body  and  bodies  i(ruing,  and  for  de- 
**  fault  of  fuch  i(rue,  then  I  give  and  bequeath 
**  the  faid  lands,  £sf^.  to  all  and  every  the 
**  daughter  and  daughters  of  the  faid  T.  S.  on 
"  the  body  of  my  faid  daughter  to  be  begot- 
*'  ten,  and  to  the  heirs  of  the  bodv  and  bodies 
^'  of  all  and  every  the  faid  daughter  and 
"  daughters  as  tenants  in  common,  and  not 
'*  as  joiQtenants,  and  for  want  of  fuch  iiTue, 

"  then 
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*^  then  I  give,  devife  and  bequeath  the  faid 
'^  lands  to  Sir  R.  S.  his  heirs  and  aflTigns  for 
**  ever/'  And  the  teftator  gave  all  the  re- 
lidue  of  his  real  and  perfonal  eftate  to  the  faid 

r.  S. 

W.  and  T'.  both  died  under  age  and  without 
iflue ;  T.  S.  having  a  fon  A.  and  daughter  B. 
by  his  faid  wife  M.  S.  (and  having  had  other 
daughters  who  died  infants)  the  faid  9^  S. 
claimed  the  lands  as  refiduary  devifee  under 
the  faid  will.  His  wife  M.  S.  claimed  the 
fame  land^  at  heir  at  law  of  the  teftator^  whilft 
ji.  and  B.  and  Sir  R.  S.  -  claimed  under  the 
limitations  in  the  will.  Whereupon  a  cafe 
was  ftated  for  the  opinion  of  the  Judges  of 
K.  B.  what  eftate>  right  or  intereft  either 
prefent  or  in  contingency  any  of  the  faid  par- 
ties had  in  the  lands  in  queftion  ? 
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The  Judges^  after  obferving  that  the  prin-  (413  ) 
cipal  point  was,  whether  the  devife  over,  upon 
T'/s  dying  under  twenty-one  years,  to  fuch 
other  fons  of  M.  S.  as  (hould  attain  twenty- 
one  years  of  age,  was  good  by  way  of  execu- 
tory devife;  faid,  that  they  found  no  other 
cafe  but  that  of  Taylor  v.  Biddal,  where  an'  Supra,p. 
executory  devife  of  a  freehold  fufpended  till   3»8, 

a  fon  unborn  (hould  attain  the  age  of  twenty- 
Vot.  U.  H  h  one 


466  .    Of  other  Matters  relating  t$ 

one  years,  had  been  held  good.  Yet,  upon  the 
authority  of  that  and  its  conformity  to  feveral 
late  determinations  in  cafes  of  terms  for  years, 
and  confidering  that  the  power  of  alienation 
would  not  be  thereby  retrained  longer  than 
the  law  would  reftrain  it,  viz.  during  the  in- 
fancy of  the  firft  taker,  which  could  not  rea- 
fonably  be  faid  to  extend  to  a  perpetuity, 
they  were  of  opinion  the  faid  devife  was  good 
by  way  of  executory  devife. 

That  then,  all  the  fubfequent  limitations 
would  be  good  ;  for  the  eAate  would  veil  in 
A.  at  his  age  of  twenty-one  in  tail-male,  pur- 
fuant  to  thetrlaufe  direfting  the  order  of  fuc- 
ceflion  between  the  fons  to  be  born.  If  ^. 
died  under  that  age,  it  would  veft  in  any 
other  fon  of  M.  S.  by  T.  S.  who  (hould  attain 
twenty-one,  in  the  fame  manner  as  it  would 
have  vetted  in  ^.j  and  if  yf.  died  under  thac 
age,  and  there  (hould  be  no  fuch  other  fon  who 
(  414  )  (hould  attain  that  age,  the  efl-ate  would  go  to 
jB.  and  all  the  daughters  of  the  faid  M.Si 
and  T.  S.  as  tenanu  in  common  in  tail,  with 
remainder  in  fee  to  Sir  R.  S.;  and  if  yf.  fhould 
die  under  that  age,  and  B.  (hould  then  be 
dead  without  i(rue,  and  there  (hould  be  no 
other  fon  of  J*.  5.  and  M.S.  who  (hould  attain 
the  faid  age,  nor  any  other  daughter  of  them, 

then 
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tben  the  eftate  would  go  to  Sir  R.  S.  by  vir- 
tue of  the  remainder  co  him  in  fee. 

And  where  there  was  a  dcvife  of  an  eftate  Bamardxft. 

Rep.  m 

to /i.  for  life,  remamder  to  truftees  to  preferve  chan.  94. 

contingent  remainders^  remainder  to  his  firft  Gowcr  «• 

.  Cjroveiiior* 

and  other  fons  in  tail-male^  remainder  over  to  and  vide 

T.  and  the  teftator  willed  that  his  plate,  jew-*  Trafford  v. 

els,  library  of  books,  furniture  in  his  man*  ^[^  ^^.'^ 

fion-houfeandinhis  ciwelling-houfelhouldgo  And  Duke  of 

as  heir-looms,  {a)  as  far  as  they  could  by  law,  ^"e| crton*^ 

to  2  Vez.  122. 
in  note* 


(tf)  Mr.  Fearm  in  a  former  part  of  this  volume 
noticed  the  cafes  on  this  fubjeA  of  heir-looms,  with 
regard  to  their  fpeciiic  diftindions  or  relations,  and 
has  mentioned  his  intention  to  treat  further  on  this 
modification  of  property,  in  a  fubfequent  part 
of  this  effay ;  and  as  queftions  upon  it  involve 
matters  of  very  great  importance  in  refped  of  the 
frequency  of  thefe  daufes  in  wills,  marriage  arti- 
cles and  fettlementt,  I  (hall  therefore  take  this  op- 
portunity to  notice  fome  circumftances,  in  relation 
to  the  iffe£i  of  limitations,  of  real  or  perfonal  chat- 
tels through  the  medium  of  trufts,  either  together 
with,  or  by  reference  to  limitations  of  freeholds  in 
the  fame  or  any  other  inftniments,  and  the  extent 
to  which  fuch  limiutions  may  be  carried* 

It  feems  now  fettled,  that  a  limitation  of  leafe- 
holds,  or  more  perfonal  chattels  in  flrift  fetdement,. 

H  h  a  where 


I 
/ 
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to  the  hcirs-malc  of  his  family  fucceflivcljr, 
as  his  real  eftatc  was  thereby  fettled. 

J. 


V 


where  thepcifonal  eftatc  iscithcr,  included  in  thefamc 
limitation  as  the  freehold  eftate^or  by  reference  tea 
limitation  of  freehold  cftates  in  ftrid  fettlement,  is  to 
be  undeiftood,  in  the  fame  manner,  as  if  the  words 
ufed  in  the  limitationofthe  frccholdeftatcs  were  repeat- 
ed  in  regard  to  theleafebolds  orperfonal  chattels  ;  and 
coofequently  that  the  firft  tenant  in  tail  who  comes 
into  effi^  becomes  abfolutcly  intitled  to  the  perfonal 
property,  fubjefk  only  to  the  antecedent  particular 
eftates  therein,  though  it  frequently  produces  a  fepa- 
ration  between  the  real  and  perfonal  efttte.  This 
is  a  conftruaion  agreeable  to  the  letter,  and  tn 
conformity  with  the  obvious  meaning  of  the  lan- 
guage ufed  in  fucb  cafes ;  for  the  firft  tenant  in 
tail  of  the  lands,  being  exprefsly  to  take  the  fame 
cftate  in  the  chattels,  as  he  takes  in  the  free- 
holds, muft  take  fuch  an  eftate  in  the  chattels,  as 
he  would  haye  done  under  t  like  limitation*,  applied 
to  the  chattels  only,  which  would  be  an  eftate  tail. 
And  courts  are  glad  of  any  opportunity,  to  prevent 
the  fufpcnfion  of  the  vefting  of  property,  as  operating 
againft  public  policy  in  a  commercial  nat  on. 

'  The  cafe  of  Gregory  vcrf.  Pitbanty  reported  5  Bre. 
Ca,  Pari.  J^ZS"  **  an  inftance  of  the  firft  fort  in 
which  if.  after  dcvifing  particular  parts  of  his 
re^l  and  perfonal  eftates  gave  all  othcchis  honors, 
caftles,  manors,  (^r.  as  well  Icafehoid  and  copyhold 

as 
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A.  died  without  iflue,  the  queftion  was, 
whether  the  limitation  of  the  faid  plate,  &r. 


over 


as  freebold,  wherefoever,  and  of  whatfoever  nature 
and  quality  they  were,  and  every  of  them,  with 
their  and  every  of  their  rights,  {^r.  in  manner  follow- 
ing, viz*  unto  J3.  for  life,  remainder  to  his  firft  and 
other  fons  in  tail  male  fucceffively,  remainder  to  C. 
for  life,  remainder  to  his  firft  and  other  fons  in  tail 
male  with  other  like  remainders  over.     Afterwards 
an  ad  of  parliament  was  procured,  whereby  the  faid 
will  was  ratified,  e(labli(hed  and  confirmed,  except  as 
to  particular  premifles  therein  mentioned.     B.  en- 
joyed the  premifles  during  his  life,  and  died  without 
iflue.   C.  had  ifliie  two  fons  E.  his  cldeft  fon  and  F. 
his  younger  fon,  both  of  whom  died  in  his  life- time 
infants.     And  a  difpute  arofe  whether  the  leafehold 
eftates,fubje£l  to  the  eftate  for  life  of  £.and  the  con- 
tingent Remainder  to  his  fons,  belonged  to  B.  on 
the  ground  that  the  ahfiluti  tftate  and  inUreft  of 
and  in  all  fuch  eftates,  held  by  leafes  for  yesLTSy/uhjecf 
to  the  eftate  of  B.  and  the  limitation  to  his  fons  in 
tail,  and  C»*s  eftate  for  life,  was  fart  of  thi  perfonal 
tjiati  of  £•  the  eldeft  fon  of  C.  at  his  death,  and  as 
fuch)  on  his  death  (he  dying  inteftate)   did  belongs 
fubjed  to  the  eftate  for  life  of  C.  and  to  the  con-r 
tingency  of  A.  haying  a  fon,  to  C  as  hia  father  and 
only  next  of  kin,  or  to  the  perfon  next  in  remainder  $ 
and  the  jremainder-man  filed  a  bill  in  fupport  of 
his  claim.    But  his  bill  was  difmiflcd  by  Lord 

'       Hhj    ,  HinUj^ 
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< 
over  to  B.  was  good  in  even.t>  as  ^.  had  never 

had  any  iflue  ?  For  ic  was  agrisedj  that  the 

claufe 


Hinky^  Chan.  Afterwards  the  Tame  queftioa  was 
agiuted  in  the  Houfe  of  Lords,  on  a  different  fuk  ; 
and  two  queftions  were  put  to  the  judges.  Firft^ 
Whether  the  property  of  the  leafehold  eftates  for 
years  devifed  by  the  will  of  J.  vefted  in  £•  the  in- 
fant fon  of  B.  deceafed,  fubje^l  to  B/s  intereit 
therein  for  life,  and  the  contingency  of  his  having 
a  fon.  Secondly,  Whether  the  property  of  the  faid 
leafehold  eftates,  fubje£l  as  aforefaid,  was  tranf- 
mStted  to  the  reprefentative  of  £•  the  infant  ?  And 
the  Lord  Chief  Baron  of  the  Exchequer,  and  Mr. 
Juftice  Dintfon  being  prefent,  delivered  their  con- 
current opinion  upon  thefe  two  queftions,  in  the 
afErmative.  And  the  Houfe  of  Lords  ordered  and 
adjudged  accordingly. 

The  cafe  of  the  Duke  of  Bridgewatir  verf.  Egir-^ 
tofiy  is  an  inftance  of  the  fecond  fort« 

In  that  cafe  A.  having  formerly  on  his  marriage 
ietded  his  real  eftates  in  ftrid  fettlement,  devifed 
his  capital  houfe  at  £.,  isfc.  and  all  his  leafehold 
boufes,  ftablesj  and  coach-houfes  adjoining  tberetOy 
with  their  appurtenances,  and  alfo  the  ufe  of  his  pic- 
lures,  faoiifehold  goods,  and  furniture  in  the  £aid 
houfe,  and  the  ufe  of  all  his  plate  both  in  town  and 
country,  to  his  wife  B.  during  her  widowhood,  and 
defired  bis  executors  to  take  an  inventory  thereof, 

but 
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claufc  rc{pcaing  the  plate,  iSc.  by  referring 
to  the  fetdement  of  the  real  eftate,  amounted 

to 


but  declared  it  to  be  his  will,  that  when  his  eldeft 
fon  for  th«  time  being,  Ihould  have  attained  his  age 
of  twenty-one  years,  or  be  married,  he  (hould,  in 
cafe  he  dcfired  the  fame,  (and  gave  fix  months  notice 
in  writing  to  the  wife,)  have  the  faid  houfcs,  pic- 
tures, hoofehold  goods,  furniture  and  plate,  as  alfo 
his  cbach-houfes,  and  ftables,  for  his  own  ufe,  pay- 
ing to  the  wife  400  /.  a  year  during  her  widow- 
hood. He  defired  that  all  bis  hois  both  in  town  and 
country  fhould  be  Jamid  and  taken  as  beir- looms ^  and 
flieuld  go  to  fuch  p<!rfon^  as  ih6uld  be  intitled  to 
the  poffeflion  ef  his  capiul  manfion  houfc  at  3/. 
by  virtue  of  the  limitaiiens  in  Ins  fettlemtnt^  and  he 
gave  the  rcfidue  of  his  perfonal  eftate  to  his  fon. 
J.  died  leaving  two  fons  and  two  daughters ;  B.  the 
vHfe  married  again,  the  cldeft  fon  died  under  twcn- 
ty-one  inteftatc,  and  B.  adminiftercd. 

Afterwards  the  fecond  fon  claimed  the  books  as 
hcir-looms,  againft  B.  and  her  daughters,  who  in- 
fifted  that  they  veftcd  in  the  cldeft  fon,  who  was 
tenant  in  tail  in  poffeffion  under  the  fettlement, 
and  who  dying  intcftate,  they  ought  to  be  diari- 
buted. 

The  Lord  Chancellor  declared  that  the  books, 
both  in  town  arid  country  mentioned  in  the  will, 

H  h  4  ^^'^» 
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to  the  fame  thing  as  exprefsly  limiting  the , 
faid  pcrfonal  chattels  to  A.  for  life>  reaiainder 

to 


were,  according  to  the  events  that  had  then  hap« 
pened,  to  be  confidered  as  part  of  the  perfonal  eftate 
of  the  eldeft  fon.  2  Ve%*  122.  1  Br«.  Chan.  Ca. 
28  !•  in  note. 

And  in  the  cafe  of  the  Duke  of  MarWermgh  and 
'Spinceff  5  Bro.  Ca,  in  Pari.  592.  which  cafe  arofe 
on  the  following  circumftances.  By  a^  of  parlia* 
inent,  the  honor  manor,  and  park  of  tVo^dfiock^ 
bfc.  and  an  annuity,  out  of  the  poft  office,  were 
fettled  in  John  Duke  of  MarUoreugb*s  daughters, 
and  their  male  iflue  in  manner  therein  mentioned* 
And  it  was  enaAed,  that  neither  the  Duke,  or  bis 
daughters,  or  the  heirs  male  of  their  bodies,  or  any 
other  perfon  to  whom  the  premises  ihould  come 
by  virtue  of  the  limitations  aforefaid,  (bould  have 
any  power,  by  fine,  recovery,  or  any  other  ad,  to 
bar  any  perfon,  to  whom  the  premifles  were  thereby 
limited,  from  enjoying  the  fame,  according  to  the 
limitations  before  mentioned. 

Afterwards  the  Duke  made  his  wills  and  gave  to 
the  Dutchefs  his  wife,  during  rher  lite,  the  ufe  and 
occupation  of  all  his  piAures,  glafles,  hangings, 
and  beds,  and  all  other  the  boufcrhold  goods,  and 
furniture  which  (hould  be  in  bUnheim  houfe  at  the 
time  of  his  deceafe,  and  of  his  goici  plate,  and,  after 

-  her 
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to  his  firfl*  and  other  Tons  fuccefliycly  In  taiU 
male  remainder  to  T.  and  thereupon  ic  was  in-     (  4^5'  J 

lifted. 


her  deceafc,  he  gave  the  ufe  and  occupation  thereof 
to  the  countefs  G,  for  her  lifei  and  after  her  deceafe 
to  Lord /2.  for  his  life.  And  it  being  his  defire 
(as  iie  thereby  declared)  that  the  fame  might  always 
be  enjoyed  with  Blenheim  houfe,  by  the  owner 
thereof,  being  Duke  or  Dutchefs  of  Marlborough^ 
according  to  the  fettlement  of  the  faid  houfe,  by 
a&  of  parliament,  he  annexed  the  glafles  and  mar- 
bles fixed  in  the  faid  houfe,  to  the  fame;  and  de- 
clared them  to  be  taken  as  part  of,  and  enjoyed 
therewith,  and  all  other  the  faid  goods  and  furni- 
ture, fo  far  as  by^  law  the  fame  might  be  annexed 
theretb.  And  the  Duke  bequeathed  the  ufe  of  his 
diamond /word,  his  Georges  and  collar,  upon  truft 
for  fuch  perfon  and  perfons,  and  for  fuch  time,  and 
in  fuch  manner,  as  he  had  before  given  the  faid 
houfehold  goods,  and  furniture,  that  fhould  be  at 
his  deceafe  at  Blenheim  houfe.  Afterwards  feveral 
6f  the  tenants  for  life  to  whofe  iflue  the  premiiles 
were  limited  in  tail,  died  without  iflue,  an>i  Georgt 
Duke  of  Marlborough^  (who  was  not  born  until  af* 
ter  the  will,  and  death  of  the  teftator,  and  who 
upon  his  birth,  became  intitled  to  a  remainder  in 
tail  male  in  all  the  real  eftates  of  which  the  tefti^ 
tor  died  feifed,)  exhibited  a  bill  in  chancery  praying 
among  other  things,  that  the  goods  at  Blenheim 
boufe>  the  diamond  fword,  Georges   and  collar, 

and 
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fifted^  chat  the  limitation  off.  viras  Toid  after 
an  cxpreifs  limitation  in  tail  to  the  fons  of  A. 

•  Lord 


and  other  fpecific  things,  being  in  their  nature 
chattels  perfonal  only,  and  incapable  of  a  limitation 
over,  might  be  delivered  to  him.  And  it  was  de* 
termined  by  Ix>rd  Chancellor  NQrihingion^  that 
they  were  become  the  abColute  property  of  the 
Duke. 

And  the  fame  doArine  prevailed  in  the  cafe  of 
"FbUj  and  BumeU^  &7itid/upra  39,  42*  For  it  even- 
tually turned  out  in  that  cafe,  that  £.  bad  a  fon 
born,  who  died  foon  after  (in  fourteen  days)  and  it 
was  decreed  by  Lord  Thurlow  Chancellor,  that  the 
whole  intereft  in  the  chattels  vefted  In  that  child, 
and  on  his  death  in  E.  as  his  adminiArator  ;  and  on 
a  rehearing  his  Lord(hip's  decree  was  affirmed  by 
the  Lords  Commif&oners,  and  their  decree  again  af- 
firmed on  appeal  to  the  Houfe  of  Lords. 

But  although  where  real  or  perfonal  chattels  are 
included  in  the  fame  limitation  as  freeholds  in  ftrid 
fettlement,  or  where  fuch  chattels  are  limited  by 
reference  to  a  limitation  of  freeholds  in  ftri£l  fettle- 
neat,  the  chattels  veft  abfolutely  in  the  firft  tenant 
in  Uil,  who  comes  in  ijfi\  the  veding  may  be  poft- 
|K>ned  by  a  fpecific  limitation,  to  a  more  remote 
peiiod. 

Thus 


I 


Executory  Bevifes. 


475 


Lord  Hardwicke,  without  delivering  a  declfive 
cpimon  upon  the  poinr^  declared^  that  in  the    And  vide  z 

reafon    Vcz.  122. 


Thus  in  the  cafe  of  the  Duke  of  ^rtdgwatir  verf. 
Egerton^  tk^tcd/upra^  470.  it  was  held  that  the  Arft 
fan  dying  artder  the  age  of  twenty-one  years,  and 
unmarried,  the  (econd  Ton,  having  bccpme  eldeft^for 
the  time  being,  would,  when  be*  fliould  attain  his 
age  of  twenty-one  years,  or  be  married,  and  oA 
giving  notice  of  his  defire  for  that  purpofe,  pur- 
fuant  to  the  will  of  his  father,  be  intitled  to  the 
teftator's  houfes,  coach- houfes,  and  (lables,  with  the 
appurtenances  in  £•  and  alfo  to  the  piAures,  houfe<- 
hold  goods,  an^  furniture  in  the  faid  houfes,  and 
the  teftator's  plate  mentioned  in  his  will* 

And  as  the  prefervation  of  perfonal  property,  for 
the  benefit  of  thofe  who  are  intitled  to  real  property, 
depends  merely  upon  fufpending  its.  veiling  until 
the  evitit  on  which  it  is  intended  to  pafs,  and  as  fuch 
fufpenfion  may  be  extended  to  any  period  not  ex* 
ceeding  twenty-one  years,  after  a  life  or  lives  in 
being,  the  fettlor  of  fuch  property  may  continue  the 
fufpenfe,  till  twenty-one  years  after  the  death  of  the 
furvivor  of  all  the  tenants  for  life;  but  in  fuch  cafe 
no  perfon  would  be  entitled  to  take  it,  until  tba0 
event,  which  would  pot  anfwer  the  purpofe,  where 
the  objed  was  a  concomitancy  of  eflates;  becaufe 
the  firft  tenant  in  tail  in  the  limitation  of  the  real 
eftate,  on  attaining  the  age  of  twenty-one,  might 
a  bar 
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reafon  of  the  thing  there  feemed  to  him  to  be 
a  great  difference  between  fuch  fort  of  limi- 


tations 


bar  the  limitations  overin  fuch  cftate  by  recovery» 
which  would  produce  a  reparation  ;  but  this  may  be 
prevented  by  continuing  the  fufpcnfe  to  that  period, 
in  cafe  no  tenant  in  taiU  intitled  for  thetime  being  to 
the  perfonal  property,  ihall  have  attained  the'  age  of 
twenty-one  years,  and  barred  the  eftate-tail  in  the 
freehold  by  recovery  :  Which  made  feems  to  be  car«^ 
rying  a  truft  for  preferving  and  continuing  perfonal 
property  for  the  benefit  of  perfons,  intided  in  the 
mean  time  to  freehold  property,  to  the  utmoft  pofli- 
ble  limits. 

In  the  above  cafe  of  Giwer  and  Grofvinor^  Lord 
Hardwicki  appears  to  have  treated  the  words  *^  as 
much  as  they  can  by  law**  where  ufed  in  fuch  cafes, 
as  giving  an  opening  to  the  mpdificatUn  of  fuch  a 
limitation  by  a  C9urt  of  equity  \  for  his  Lordihip  faid, 
thofe  wdrds  evide  Aly  (hewed,that  there  was  a  future 
afltibe  done  in  that  cafe,  and  th^t  the  Court  was  to 
diied  a  limitation  [fettlement]  of  tbefe  chattels  to  be 
made  <*  as  far  as  it  could  by  lam^'  fo  that  this  claufe 
was  to  be  confidered  only  as  executory^  and  dire^ory, 
Co  that  which  the  Court  was  to  do,  and,  confe* 
quently,  a  greater  latitude  was  to  be  allowed,  as 
that  was  the  cafe,  than  would  be  if  no  conveyance 
was  to  be  dire£led  by  the  Court.  He  obferved,  that 
though  the  party  only  faid  "  as  much  as  by  law  they 
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tations  vejiedy  and  the  like  limitations  when 
€ontingenl  5  as  if  a  perfon2|l  eflate  be  bequeath-  • 

ed  ' 


may**  yet  that  was  the  fame  thing  as  if  he  had  faid 
^'  by  law  or  iquity**  and  that  gave  the  Court  jurif- 
diAion  to  dired  a  conveyance  to  be  made ;  and  as 
the  party  had  declared,  that  he  bad  defigned  thofe 
perfonai  chattels  ihould  go  with  his  real  eftate,  a$ 
much  as  they  could  iy  lawj  it  remained  to  confider 
bow  far^his  could  be  bv  law ;  and  thus  much  wai 
plain,  he  might  have  limited  them  to  A.  for  life;  the 
remainder  to  his  firft  fon  and  the  heirs  male  of  his 
body,  and  if  fuch  fon  died  before  the  age  of  twenty* 
one,  and  without  ilTue  male,  the  -  remainder  over 
to  his  fecond  fon  ;  he  might  have  made  the  fame 
limitation  over  to  all  the  other  fons;  and  in  default 
of  fuch  iflue,  he  might  have  limited  the  remainder 
over ;  and  in  cafe  no  fon  had  lived  to  attain  the  age 
of  twenty-one,.  the  remainder  would  have  been 
clearly  good.  This  was  the  common  and  known 
way  of  conveyancing  in  fettling  of  chattels ;  aifd 
that  where  things  were  direded  by  will  to  go  as 
heirs  looms  with  an  eftate,  or  in  cafe  of  a  marriage 
fettlement  or  the  like,  fo  far  as  they  could  by  law  or 
equity,  it  was  very  proper  that  iijbouid  be  left  to  thi 
Court  iofittli  the  towueyance^  and  where  it  was  left  to 
the  Court  to  do  the  ad:,  they  had  made  as  mattrial 
alterations  in  the  inftrument,  as  would  be  neceflar y 
in  the  prefent  cafe,  they  having  inferted  a  claufe  for 

limiting 
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ed  to  A.  for  life,  the  remainder  to  B.  and  the 
heirs-male  of  his  body  (fuppofing  B.  a  perfon 


m 


limiting  an  cftate  to  truftces  to  preferve  contiageac 
remainders. 

And  in  the  cafe  of  Traff^rd  v.  Tragird^  3  Jtl^ 
347.  Lord  Mardwicki  recognized  and  confirmed 
his  former  opinion  oa  this  fubjed. 

But  we  may  obferve  that  thefe  words  fo  far  ^*  as 
they  can  by  Uw"  do  not  necefiarily  import  a  de- 
lire  that  the  chattels  (hould  be  pre&rved  in  the  line 
of  fucceffion,  as  long  as  the  fame  might  be  e5e£led 
by  any  Itmiution  that  the  ingenuity  of  conveyancers 
mightcontrivet  for  thefe  words  will  bear  feveral  other 
interpretations.    They  may  be  exptaiped  by  the 

diAerent  natures  of  real  and  perfonal  property^  which 
oocafiona  different  efleA  tofdlowon  fimilar  li- 
mitations. Or  they  may«be.uoder(loodliterallyt  as 
dii%ding  that  the  legatee  {hall  take,  as  heir  loomsy 
the  fame  eftate  in  the  leafehold  or  perfonal  chattels 
at  mar  as  iht  law  %viU  pirmit^  as  he  takes  in  the 
freehold.  Now  the  law,  under  a  fimiiar  limitation: 
of  chattels,  unconneded  with  freeholds^  as  is  ap« 
plied  to  the  freehold  in  htxSt  fetdement,  would  gi?e 
an  eftate  tail,  and  it  is  an  incident  appeitaintng  to 
an  eftate  tail  in  leafeholds,  that  the  donee  takes  an 
abfolute  property,  which  is  therefore  the  neareft 
cftate  in  leafeholds,  (imilar  in  extent  to  an  eftate 
tail  in  freeholds,  that  the  law  allows  to  take  iffiH  in 

perfonal 
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in  ejfi)  remainder  to  C.  the  whole  remainder 
in  that  cafe  is  vefted  in  B.^  and  C.  can  never 

under 


perfonal  pr6perty.  And  if  any  other  conftrudion 
were  permitted,  the  diredion  of  the  teftator  would 
be  abandoned  in  favour  of  a  fuppofed  Intention 
which  he  has  not  exprefied ;  for  if  we  were  in  fuch 
cafe  to  reftrain  the  eftate  from  vefting  until  twenty- 
one,  and  confine  it  by  ex^utory  linniitations,  to  be 
concomitant  with  the  freehold,  as  far  as  poilible  by 
law,  it  would  be  deviating  from  the  fimilarity  of 
eftates  given  to  the  fame  perfon  in  both  the  fpecics 
of  property,  by  making  the  one  contingent,  execu- 
tory and  defeazable,  when  the  other  was  vefted  and 
abfolute. 

Befides,  it  may  be  obferved,  that  although  in 
fuch  cafes  the  perfonal  eftate  devolves  by  law  on  the 
executors,  in  the  firft  inftance,  no  inftrument  6r 
conveyance  is  neceflary  to  A\xt8t  the  execution  there* 
of,  and  transfer  it  to  the  legatee.  All  the  tntereft  la 
fuchcafe  accrues  to  the  legatee  by  the  devife,  and  it 
ixgcutidhy  the  alTent  of  the  executor  ;  therefore  there 
feems  to  be  nothing  executory  in  fuch  a  difpofition, 
and  confequently  no  room  for  the  application  of 
the  principles  on  which  courts  of  equity  rely  in 
modifying  trufts. 

And  the  rule  as  to  the  conftrudion  of  fuch  dif- 
pofitions  of  perfonal  property,  by  reference  to  the 
limitations  of  real  property,  feems  to  be  now  fettled 

in 
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under  that  limitation  come  in  for  any  part  of 

itj   but  if  the  firfl:  remainder  were  contingent 

in 

in  regard  to  cafes  where  the  teftator  or  fettlor  has 
WxsiiAijinaUj  declared  the  trufts,  with  no  ojtt^rre* 
ference  for  their  operation  than  to  the  rules  of  law, 
^  '      in  a  modern  cafe  of  Vaughan  v.  BurJUm^  3  Bra*  Chan. 

Ca.  loi. 

.  In  this  cafe  one  deyifed  his  manors,  Vc.  to  trttC> 
tees,  to  ufes,  under  which  his  wife  wds  to  rcceite 
an  annuity,  and  to  pay  other  annuities,  remainder 
to  the  ufe  of  the  firfl  fon  of  the  teftator'a  body  ia 
tail^  remainder  to  the  fecond  and  other  fons  of  his 
body,  which  ufes  never  took  effe£l,  remainder  to 
the  ufe  of  his  daughter  ^.  for  life,  remainder  to 
truftees  to  preferve  Contingent Reftiainders,  remain* 
der  to  her  firft  and  other  fons  in  tail,  remainder  to  B. 
with  other  remainders  over,  he  then  gave  the  ufe  of 
bi^pi&ures  to  his  wife  for  life,  and  direded  that  (he 
ibould  have  the  ufe  of  his  plate,  until  a  fon  of  his 
body  (liould  attain  twenty-one,  or  until  his  daughter 
B,  ihould  attain  twenty  one,  or  be  married,  which 
fbould  firft  happen,  and  then  defined  fuch  fon  or  his 
daughter  (hould  have  the  ufe  of  his  plate,  and  dl- 
YeSed  further,  that  all  .his  plate,  houfehold  goods^ 
furniture,  glafTes,  and  china,  which  fhould  be  in  his 
houfe  at  //.  ihoM  goas  heir  looms^  with  his  naltjlate 
and  be  held  und  enjoyed  by  the  perfon  or  perfons,  that 
fiiould  for  the  time  being,  by  virtue  of  his  will,  be,  en- 
titled tohis  faid  real  edate,  as  far  as  the  rules  of  law  and 
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in  its  creation^  then  the  remainder  over  tb  C. 
wouid.be  good  or  bad^  according  to  the  event 

of 


equity  wittpirmiu    A.  married  C«  and  had  a  fon  bora 
who  lived  fix  weeks,  and  who  was  tenant  in  tail 
in  remainder  under  the  will.     And  after  his  death 
thofe  in  remainder  filed  a  bill   againft  A.  and  C 
praying  an  inventory  for    them.     Et  fir   Chan* 
I  am  called  upon  to  fay  that  the  eSeA  of  the  will  is 
to  prevent  the  ufe  from  fpringing,  where  if  it  fprung^ 
it  would  give  an  abfolutft  ellate.     To  do  this,  I 
muft  determine,  that  the  ufe  (hall  not  fpring  or  veft 
till  twenty-two  years  after  the  death  of  A^  the  firft 
taker  for  life*     How  am  I  to  gather  this?  from  the 
words  ^*  as  far  as  the  rules  of  law  and  equity  will 
permit. **    This  cannot  be^  the  ufes  could  not  go 
further  than  the  law  wilf  permit.     But  thefe  words 
have  their  fcnfe  ;  for  he  feeips  to  have  known  that 
the  perfonal  property  could  not  go  fo  far  as  the 
real.     Here  the  ^^  per  fon  entitled**  feems  by  expreft  - 
defcrlption  to  be  the  child  of  C     It  would  be  pe- 
dantic to  fay  that  Gewtr  and  Gr^vtnor^  turns  on  the 
words  ^^  aifar  as  the  lew  alUws**  for  they  are  ex- 
plained  by  the  different  natures  of  real  and  peribna! 
eftatcs.     To  do  what  is  called  for  in  this  cafe,  I 
mud  go  much  further  than  ever  has  been  done  ^  for. 
I  know  no  inftance  where  the  conveyance  has  been 
carried  to  the  ucmoft  extent  of  what  the  i«w  might  dom 
He  certainly  meant  the  fon,  if  he  was  in  pofieffion 
(bould  have  them.     What  then,  (hall  they  not  be 
Vol*  n.  I  i  ia 


or  tfc-  (^  .  '*w/^/, 

\       ■ — ^  dcf 

"«o.  X  am  not  aware  rf»i.«     .  **  "*  men, 

•'«»e«ii  to  Z        •^'^'iflg  the  apoar*^  T^' 

«a«ce.  of ^.'  "~«  o^j-dicture,  buT^  ^  ***" 
^^  Of  this  Qacuiv  -,•.  *   ^  ftverij  |« 
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of  the  concihgenty  i  that  is^  if  a  ItimtatioR 
which  would  hate  been  a  contingent  redrMun* 

dcr 

in  pofleflioa,  in  die  metnlimev  not  vcft  tntnj 
body }  Cafes  which  fay  yau  (hall  do  all  this  for  the 
tedator,  by  faying  you  (hall  do  all  that  can  be  done, 
win  not  do*  This  would  be  letchiog  the  intent  of 
a  teftatQr»  in  a  way  many  cafes  have  faid,  ir  cannot 
be  dooe.  The  property  cannot  be  rendered  inalien* 
able»  but  by  preventing  the  u(e  from  (jpiiaging, 
which  cannot  be  when  a  perfon  is  born  who  would 
uke  abfolutely.  It  would  be  a  direction  to  keep  it 
unalienable  as  lojpg  as  could  poffibly  be.  I  am  of 
opinion  that  ibt  w§rds  an  notfuffidint  t$  i^vt/iuh  a 
€onftru{ii$nf  and  that  confe^uendy  I  muft  declare 
this  pro{terty  veiled  in  the  fon  of  J.  and  that  it 
goes  to  bis  father  as  his  reprefentative. 

But  although  this  may  now  be  confidered  as  the 
fetded  rule  in  cafes  of  the  nature  of  ifaofe  laft  men- 
tioned^  I  am  not  aware  of  the  rule  having  been  ever 
extended,  to  cafes  where  the  trufts  have  not  been 
finallf  dtcUrtd  by  the  fettler  htmfelf,  but  only  ge* 
nerally  exprefled  by  way  of  din^llon^  or  agramenf^ 
for  ^  fuiun  fittUmmt^  t$  hi  framed  f§r  that  purpofi^ 
and  which  of  courfe  wonld  be  fubjed  to  the  m^jff- 
iotiin  •fiquity^  for  effeduaring  the  apparent  objed 
of  them  to  the  extent  ufuak  in  ftttUmtnts  ftr fimiUr 
inds.  I  know  of  no  cafe  of  this  fort  which  has  oc- 
curred  before  a  court  of  judicature,  but  feveral  itk'^ 
Aances  of  this  naturci  came  under  the  confidcra* 

tion 
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dcr  in  cafe  of  a  reid  eftite»  Cbould  bccomd 
vcftod  duriog  cbc  life  of  any  of  the  tcnanta 

for 

tion  of  Mr.  Fiarm^  in  the  courfe  of  his  praAice. 
And  he  thought  a  material  diftindion  arofe  from 
that  clrcunftance. 


One  inftance  of  this  kind  occurred  where  free« 
bold  eftatet  were  by  articles  agreed  to  be  ftriSly 
limited,  and  in  which  there  was  a  covenant  diat  the 
iettlor  would  affign  leafebold  eftates,  to  tniftees,  in 
jtruft  *^for  the  benefit  of  fuch  perfon  and  perfons^. 
and  for  fuch  or  tlie  like  eftates,  and  for  fuch  or  the 
like  ends,  intents  and  purpofes  as  were  therein  before 
mentioned  of  or  concerning  the  faid  hereditaments, 
and  premifes  therein  before  limited,  and  appointed 
and  granted  and  releafed  as  afore&id  ^  as  far  as  ibi 
law  in  that  cafi  will  alkw  sr  ftrmiu** 

This  Mr.  Fearm  faid  was  the  caie  of  a  truft  ixs^^ 
iutHj^  and  not  txscuiid  or  terminating  in  the  words^ 
or  Uttral  6perati$n  nf  ths  inftrumint^  or  will  itfilf<^ 
but  left  to  be  accompliihed  and  perfeSed  by  a  future 
deed,  and  where  of  confequence  the  whole  direc- 
tion of  fuch  fettlemeot  fell  upon  the  Court,  who 
were  to  dire£l  how  the  parties  were  to  convey ; 
according  to  the  well  known  diftinAion  in  the  cafe  of 
Stamfsri  v.  Sir  John  Habart^  and  the  lieveral  authori- 
ties referred  to  in  the  prefent  edition  of  Contingent 
Remainders,  foK  %oj.  stfiq.  This  too  was  the  cafe 
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fer  lifb,  or  if  a  pofthunftous  child  fhould  be 
born  who  would'  have  had  the  benefit  of  the 

remainder. 


of  marrtagt  articks  io  the  ixecution  of  cc/^iVi^,  equity 
regularly  introduced  fuch  claufes,  ^c.  as  were  re- 
quifite  for  effeduating  tht  inUnded  provifan  for  the 
iflueof  the  marriage,  which  provifion  might  event- 
ually be  defeated,  by  permitting  the  whole  intereft 
to  vtfl  alfoluttlj  and  ultimauhf  in  a  firft  fon  dying  an 
infant.  In  the  decreeing  an  execution  of  marriage 
articles,  a  court  of  equity  regarded  the  end  of  the 
fettlement,  beyond  the  legal  operation  of  the  words 
in  which  the  articles  were  exprefled,  and  therefore 
frequently  varied  from  the  leial  import  of  thofo* 
Words,  as  in  the  cafe  of  Hmitations  to  the  heirs  of  the 
body,  ^c.  or  fuch  court  fupplies  or  tranfpofes  eflates^ 
as  in  the  inftance  of  edates  tofupport  contingent  re* 
maiuders,  lie.  to  fubftanttate  the  intended  provifi* 
,  ons ;  and  accordingly  (he  faid)  we  find  Lord  Hard* 
mjxikt  in  the  cafe  of  Gower  and  Grofvinor^  obferv- 
'  -  rng,  **  that  in  cafes  of  marriagi  Jettlements^  or  the  like, 
under  the  words  ^^fifar  as  they  could  by  law  or  equity^^ 
it  was  very  proper  that  it  (hould  be  left  to  the  Court 
t^feitU  thi  conveyance  \  and  where  it  was  left  to  the 
Court  to  do  the  aA,  they  had  made  as  material  al- 
terations in  the  ioftrument,  as  would  be  done  ih 
that  cafe/*  And  Mr.  Fearne  faid,  he  apprehended. 
Chat  in  cafes  of  perfonal  eftates  the  introdu£lion  of 
a  cfaufe  to  carry  tht  fund  every  on  a  tenant  in  tail 
dying  A«if/w^/»ry-#w  without  j^/,  ^r.  coulcfnot 

be 


remiindery  if  it  had  been  within  the  fiatute  of . 
W.  II L  then  the  remainder  over  would  be 

bad 

be  deemed  any  greater  liberty,  than  that  of 
^troducing  an  eftate  to  truftees  to  fupport 
remainders  in  a  fettlement  of  freeholds ;  both  were 
dircAed  to  the  prefervatlon  of  the  interefts  intended 
for  thofe  in  remainder ;  the  one  operated  to  inter- 
cept that  power,  which  the  law  would  otherwife 
leave  in  a  preceding  tenant,  of  difappointing  the 
limitations  to  thofe  in  remainder ;  the  other,  to  de- 
termine that  intereft  of  a  preceding  tenant,  which 
the  law  would  otherwife  give  him  to  the  exclufioo. 
of  thofe  in  remainder,  in  an.  event,  where  fuch  a 
confequence  was  evidendy  contrary  to  the  general 
view  of  the  fettlement*  Ajnd  therefore,  if  we  at- 
tentively coniidered  the  words  of  the  original  truft,. 
the  introdudion  of  fuch  a  (bifting  claufe  would  not 
appear  at  all  irreconcileable  with  them.  *  The 
words  for  the  '*  lumJU  of**  fuch  pirf§n  and  perfons^ 
mni  fir  Jmch  iftaU  and  i/UitiSj  iif*  and  for  fuch  and 
the  like  gnds  imtnis  midpHrp^jis^  as  far  as  tbg  Jaw  im 
thai  tafe  wuU admits  furely  imported  ajst^mgnt  that 
would  as^isr  as  might  M»  fecure  the  property  to  the 
famipirfons  infueceffUn  ;  fo  far  as  it  fell  fhort  of  thai, 
it  failed  of  enuring  to  the  bin^  9f  fi*^^  pf^fin  and 
perfffu..  Such  or  the  like  eftate  and  eftates  importe4 
fftaiis  orinterifts^  as  near  as  might  be  correfpondiog 
ki  duration  of  interefts  and  powir  of  difpofyion.  .  Aa 
abiolute  eftate  in  pcrfonals,  and  which  -wouM  be 

I  i  3  liable 
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IdtUe  to  tile  teftameiitary  dUpofidoa  of  tm  ioftiit, 
did  not  tt  all  correfpond  ia  thofe  refpcAsi  wkb  M 
elUt^-tail  in  the  infant,  which  would  determine 
en  the  deceafe  of  the  infant  tenant  in  tail,  wtthoot 
ifllie,  which  will  not  be  liable  to  his  teftamentarj 
diTpofition,  Such  an  intereft  in  perfonalt  as  would 
determine  on  his  death  without  iuue  under  age,  and 
would  not  he  liable  to  his  difpofition  before  he  at« 
taided  his  age,  feemed  much  more  analogous  to  his 
eftate  in  freeholds  in  both  thefe  refpeds.  j^nd  the 
import  of  the  words,  *^  for  fucb  ^nd  the  like  ends 
intents,  aiid  purpofes,"  feemed  much  better  anfwered 
by  the  introdudlion  of  a  clauie,  which'  would  extend 
the  pur)x>(es  of  a  provifion  to  children,  &r.  in  re- 
ihainder,  when  it  became  ufelefs  in  refped  to  a 
,  Jtrfi/iti,  by  his  never  living  to  call  for  it,  than  by 
carrying  fuch  intended  provifion  through  him  to  his 
parent,  or  perfonal  reprefentativcs,  for  whom  it 
never  was  intended,*  in  exclufion  of  every  child  for 
Whom  it  was  intended.  A  claufb  therefore  that  would 
carry  the  intereft  in  the  leafeholds  over,  upon  the 
death  of  any  child  of  the  marriage,  under  twenty- 
dne  without  ifliie,  inheritable .  to  the  inuii,  fo  fu 
horn  being  objeAionable,  on  account  of  any  incoii- 
fiftency  with  the  exprefs  words  of  the  truft,  feemed 
to  him  to  he  rather  auxiliary  t$  their  ampbat  gffk&. 
But  at  all  events  he  (Mr.  Fiams)  thought  we  mutt 
admit  Gich  a  claufe  to  be  material,  for  preventing 
Ae  diiappointment  of  the  provifion,  manifeftly  ilK 
tended  for  a  fecond  or  younger  child,  in  cafe  of  the 
death  of  a  prior  child  in  its  infancy,  and  before  It 
eoul^have  any  call  for  the  provifion  intended.  And 
ta  this  jsround  he  thought,  that  in  the  execution 

of 
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of  oiMrlagc  irticlet)  Aicfa  as  in  tb«  {krefent  cali,  % 
court  of  equity  would  fopply  it;  and  as  to  any  ob^ 
jeftioji  to  be  raifed  by  the  queftion,  how  far  was  the 
court  to  £0  in  this  fort  of  aid  ?  Why  flop  at  all 
ihort  of  the  utmoft  extent  of  what  the  law  might 
d9  f  And  bow  was  it  to  decide,  dr  why  take  up^ 
on  itfelf  the  decifion  of  thofe  limits  ?  He  was  of 
opinion  it  would  be  fuffictent  to  recur  to  Loff4 
Hardwicke\  obferirations  in  Gnuirv.  Grcfifenir^  who 
in  fpeaking  as  to  that  power  hid»  *^  that  it  is  ex- 
tremely plain,  the  teftator  might  haVe  limFted  to 
one  for  life  remainder  to  his  firft  fon,  and  the  heirs 
i^ales  of  his  body,  and  if  fiieh  foti  died  before  the 
9ge  of  twenty-oo^  and  without  tfluc,  then  to  the 
fecond  fon,  with  the  like  fort  of  lipa^itadon  over  to 
9II  the  other  foot;  and  in  default  of  fucb  iflue  re* 
Oiaiader  oven  That  he  Qiid  was  th0  fmmcn  and 
kn^vm  vHij  rf  iwoey^ming.  And  in  fuch  fort  of 
cafcs^  the  Court  (Lord  Hardwich  ikid)  muft  take 
notice  of  it  as  part  rftii  law.  And  he  referred  to 
cafesin  which  the  validity  of  fuch  limitations  badbeen 
eftabliflied.  Such  feemed  to  be  the  ixunt  of  equit-> 
able  conftru£lion,  nqwjii  to  aofwer  the  general  obje^ 
of  the  intended  provtfion,  for  tbg  ijfut  pfthg  marna^$ 
to  zjimikr  digne  in  both  fpecies  of  property.  And 
it  being  confident  with  the  ufual  cwrfe  $f  futUmentt 
•f  Juth  fin  $f  pnpirty^  founded  on  decifions  i^nfify 
going  the  vtry  Ungth,  and  thus  judicially  confidered 
by  Lord  HMrdwUh^  a  clear  plain  rule  for  the  adop- 
tion of  a  court  of  equity,  in  fuch  cafes ;  where  could 
be  the  obftacle  to  the  court  proceeding  to  limits  thus 
clearly  eftablifhed,  and  approved  of,  without  en* 

I  i  4  tering 
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bad  in  event ;  but  if  no  fuch  cootin^ncy 
Aould  happeii  then  it  would  be  good,  {a) 


So 


41  ring  iQto  Ibe  queftiooy  boyr  far  the  ingenuity  of 
Cpnve/ancing  might  carry  the  experiment  of  fuf- 
pending  the  period  of  ahf$lut€  Vffti^g%  or  the  power 
ef  alienation  for  purpofes  not  eflential  to  theySrf* 
fiwuM  ind  of  the  provifion,  intended  by  the  ibttlcr 
mem  for  the  children  of  the  pi^rriagp. 

(a)  So  in  the  cafe  of  Pltydilly.  Pkydttt^  i  P.  JViU. 
74B.  where  7*  P.  having  no  iflue  by  the  plaintiff  E. 
his  wife,  buthaving  twobrothers  R.  P.  and  C.P.  de- 
Tifed  all  hif  money  and  fecurities  for  money  to  his 
brothers  in  trnft  to  pay  200/.  to  his  wife  abfolutely, 
and  to  pay  the  intereft  of-^ll  the  reft  of  his  money  to 
his  wife,  for  her  life,  after  her  death  he  gave  the 
intereft  of  400  /.  part  of  the  refidue  to  his  brother 
R.  P.  for  his  life,  then  to  his/r/?  fon,  payable  to 
him  until  he  fhould  attain  his  age  of  twenty-one, 
at  which  time  be  was  to  be  paid  the  principal  fum 
of  400  /.  But  if  fuch  eldeft  Ton  (bould  die  before 
his  age  of  twenty-one,  then  the  teftator  decreed  the 
intereft  of  the  faid  400  /.  to  the  (econd  Ton  of  the 
faid\R.  P.  until  his  age  of  twenty- one.  And  then 
to  pay  him  the  principal   fum   and   in  cafe  of  bis 

•         •  • 

death  before  twenty  one  to  the  third,  fourth,  C^r. 
fons  of  the  Taid  R.  P.  in  like  manner.  He  alfo 
gave  the  intereft  of  another  fupi  of  400  /.  to  his 
jTiiid  other  brother  C.  P.  for  his  life,  and  after  his 

death 
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So  in  the  cfcfc  of  Green  v.  Ekins^  ♦here  Gree©  v. 

there  was  a  bequeft  of  perfonal  eftate  to  the  ^  '^g^  * 

firft 


death  the  iotereft  to  go  to  bis  firfl;  fon,  until  his  ag* 
of  twenty- one,^  when  the  principal  Aim  wis  to  be 
paid  him^  but  if  it  (hould  happen  that  his  firft  Ton 
Ibould  die  before  his  age  of  2l»  then  the  intereft 
to  be  paid  to  the  fecond  fon  of  C.  P.  until  his  age 
of  twenty- one,  at  which  time  the  principal  fum  of 
400  A  was  to  be  paid  to  fuch  fecond  fon ;  but  if 
be  fliould  die  before  twenty-one,  to  the  third  fon. 
After  which  came  a  claufe  **  that  .if  cither  of  the 
bid  teftator's  brothers  R.  P.  or  C  P.  (hould  die 
without  iifue  in  fuch  cafe  his  fhare  was  to  go  to  the 
teftator's  right  heirs/'  And  he  made  his  wife  exe« 
tutrix  and  refiduary  legatee. 

As  this  cafe  -is  reported  in  Peer  Williams^  the 
Lord  Chancellor  is  faid  to  have  decided' in  favour  of 
the  devifee  over  in  default  of  ifiue,  on  the  ground^ 
that  there  is  a  diftiddion  between  the  wor^s  "die 
without  iifue"  as  applied  to  chattels  real  and  chattels 
perfonal.  And  that  in  the  latter  cafe  it  is  to  be 
underftood  as  death  without  i/Tue  then  living. 
But  we  have  feen  that  diftinction  does  not  hold* 

But  in  the  addenda  to  the  3d  vol,  of  Par  Tf^H. 
by  Mr.  Cox^  it  is  faid  that  in  Shepbeard  v.  Lejfmg^ 
ham^  2(j\\\  OSfoher  175 1,  hoiA  HaruwUkt  obferved 
thzt  in'  PleyMlv.  PliyJil/j. the  former  limitations 
being  to  fons»  the  dying  without  "  ifTue''  muft  mean 

"  fuch 
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llrft  fen  of  the  teftator^s  daughter  who  ibodld 
aetata  21,  and  in  cafe  ttkt  flioukt  have  no  ibn 
who  ibould  attain  that  age,  then  to  J.  S.  the 
limitation  over  10  J,  S.  was  held  good  upon 
that  event. 


3  Atk.  2S7. 

And  ride  the 

cafe»of  Pin- 
burf  V.  EU 
ki»»>  and 
Maddox  v* 
&aifies,  and 
Sabbarcon  «• 
SabbarcoD» 
hc&ie  cited. 


And  in  the  cafe  ofSbfffieU  v.  Lord  Orrery, 
above  cited^  Lord  Hardwicke  faidj  it  was  clear 
and  certain,  that  no  limitacioo  of  a  pcrfonal 
thing  can  be  admitted  after  a  dying  without 
iflue  generally,  but  if  this  19  confined  to  a 
life  or  lives  in  being,  or  within  10  nionths, 
or  the  birth  of  a  child^  or  in  cafe  of  the  death 

**  Aicb  iflue*'  viz,  «^  Tons''  and  that  cafe  didnot  tiier«« 
fore  turn  on  any  general  dodrine,  that  the  con*' 
firuAion  of  <*  dying  wiibout  iflbe"  was  diflferent  tn 
limitations  of  pcrfonal  eftate  and  real. 

If  fo  then  the  limitation  over  in  deAuft  of  iflue^ 
to  the  teftator's  right  heirs,  muft  have  been  {ood» 
>n  the  event  of  R,  P.  and  C.  P.  dying  without  ifliie' 
living  at  their  death,  on  the  ground  Mr.  Figmf 
is  here  difcufling,  viz.  that  the  preceding  ezecutorjF* 
limrtation  to  the  Tons,  which  would  have  carried  the 
whole  intereft,  did  not  vcft. 

And  fee  the  'before  mentioned  cafe  of  the  Duke 
of  MsrAcr0ugh  verf.  SptnctPy  ivbich  is  another  io- 
fiance  of  the  application  of  the  fiiitie  principlt. 

of 
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of  fuch'  child  before  the  age  of  a  f ,  «ri/  limits 
ed  on  a  cmlingency  to  a  per/on  wbc  nevir  iaktSy 
the  limicacion  is  good. 

« 

In  the  foregoing  cafes  we  are  to  obfenre, 
thatwhereyer  a  precedtngexecutory  limitation 
carried  the  whole  intereft»  a  fubfequrnt  limi- 
tation was  not  confidered  as  a  lioiitation  upon 
the  preceding,  and  to  take  effed  after  it^  but 
only  as  an  alternative  fubfticuced  in  its  room^ 
anci  to  take  effeft  only  in  cafe  the  preceding 
Ihould  fail  and  never  take  effed  at  allj  and 
where  a  preceding  executory  limitation  did 
not  carry  the  whole  intereft,  a  fubfequent  one 
was  confidered,  either  as  becoming  veiled  in 
intereft  as  a  renciainder  expeftanc  on  the  pre- 
ceding eftate,  as  foon  as  that  took  eflPeAj  or 
el<^  as  taking  effba  in  p^jffiffion  at  the  time 
limited  for  the  preceding  eftateto  veil,  in  cafe 
that  preceding  one  failed  of  taking  effeft;  (  417  ) 
fo  that  in  either  cafe  it  follows,  that  if  the 
preceding  limitation  was  not  too  remote  in 
its  creation,  the  fubfequent  one  could  not  be 
fa,  being  to  take  effe&  at  the  time  limited  , 
for  the  firft,  or  elfe  not  at  a)l. 

/And.  therefore  we  muft  be   careful   to 
diftinguiih  between  inftances  of  this  kind, 

and 
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and  tbofe  cafes  wherein,  either  the  precede- 
ing  limitation  is  not  executoty  but  vefied^  or 
there  is  no  preceding  limitation  at  all ;  for  ia 
cither  of  fuch  cafes  the  future  limitation  can* 
not  be  merely  an  alternative,  but  is  abfolutely 
limited  to  take  efieft  either  after  the  expira^ 
tion  of  the  preceding  limitation,  or  elfe  (if 
there  be  no  preceding  limitation)  upon  the 
happening  of  fome  future  event.  And  there- 
fore  if  the  expiration  of  that  preceding  limtta* 
tion,  or  if  that  future  event  be  of  too  remote 
a  nature,  the  future  limitation  ia  void  in  its 
creation,  and  no  fubfequent  accident  can  make 
it  good  i  becaufe  it  is  not  (as  in  the  former 
cafes)  limitlfcd  to  take  ttfcGt  or  to  fail  upon 
the  event  of  a  contingency,  which  mod  be 
determined  one  way  or  other  within  the  pe- 
rlod  allowed  by  law  for  the  vefting  of  an  ex- 
ecutory devife;  but  is  limited  abfolutely  to 
take  effed  on  an  event  which  may  not  hap- 
pen within  fuch  a  period* 

Vide  Caf.  Thus,  altho'  in  the  cafe  of  a  devife  of  lands 

Temp.  Talb.  j^  fee  to  thc  firft  fon  of  J.  who  Ihall  attain  a  I 
to^n  V.  Sabar-  vcars  of  age,  and  in  default  of  fuch-  iffuc  te- 
ton,  fupra,  maindcr  to  B.  in  fee;  fuch  a  limitation  would 
P'  3**'  fail,  or  take  efFcfl  according  as  the  firft  limi- 

tation fhbuld  veft  or  not;  yet  if  a  devife  be  to 
the  heirs-male  of  the  bodjr  of  C.  and  in  default 

of 
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of  C^th  iffiie  remainder  to  Z).  in  tail ;  here  if 
we  ibppofe  the  firft  limitation  void j  the  fubfe- 
quent  one  is  an  abfolute  future  limitation  to 
take  effeA  after  a  dying  without  iffue^  and' 
therefore  though  no  heirs- male  of  the  bod/ 
of  C  (hould  ever  exift,  fuch  event  will  not 
make  good  the  limitation  to  D*  which  was  Vide  2  Bar* 
too  remote  in  its  creation,  and  could  not  be.  '^^  ^7^- 
conlidered  (as  in  the  former  cafe)  merely  as 
an  alternative  to  a  pre<^eding  limicationi  and 
which  muft  veft  at  the  time  limited  for  that 
preceding  one  to  veft^  or  elfe  not  at  all.  {a) 

I  have 

(a)  Mr.  Douglas  in  a  note  on  the  cafeofD^r  v.  Fon^ 
mrgauy  DougLRip,  4879  puts  a  propofition  which 
ieeois  tp  contradict  what  is  here  faid  by  Mr.  Fiarm^ 
for  the  reporter  obferves  *<  that  a  devife  after  a  fail- 
ure  of  the  ijfue  or  the  heirs  of  A.  without  any  pre- 
viousjeftate  to  fuch  iflue  or  heirs,  is  void  io  i(s  ere- 
ation^  whether  it  beof  real  or  perfonal  property.  Such 
a  devife^  with  a  pnvious  contingent  limitation^  to  tbt 
ijfui  or  biirs  of  hi  is  not  void  in  its  cnation.**  And 
he  relies  upon  the  principles  laid  down  by  Lord 
Manifiili  in  the  principal  cafe  as  fupporting  the 
propofuion.  But  it  is  to  be  obferved,  that  Lord 
Mam/Uld's  obfervation,  as  to  the  cafe  of  Doi  v. 
Fomnau  falling  within  thatclafs  of  cafes  where  the 
remainder  over  is  good,  on  the  ground  of  the  limita- 
tion, implying  a  double  contingency,  viz.  to  the 
heirs  male  of  the  body  of  the  eldeft  fon,  if  there 

fbould 
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I  have  before  (hewn  that  whencrer  *  con« 
tingent  limitttioa  it  fMCCcdcd  hf  %  fmbold 

capable 


■><■■ 


ftouM  be  any,  and  in  defiiiilt  of  fucb  ifliic^  to  the 
fecond  and  other  fens,  it  founded  on  the  gfooad 
that  the  firft  limitation  in  that  cafe  **  to  the  heirs 
male  of  the  body  of  7*.'*  was  a  good  and  valid  de* 
vife,  which  depended  upon  a  doJbine  treated  upon 
by  Mr.  Piorm  in  a  fubfeqaent  pait  of  tUs  Efiy 
425 — 43 1 » as  to  executory  lioitattooa  to  peribna 
not  Iff  tjjii  fir  virht  ii  pnfenti  or  pir  furAe  dtfuiwr^  .• 
for  there  is  a  diftindion  between  executory  limi« 
tations  ptr  vnba  di  prefinii  and  pir  turba  difutwn^ 
and  in  fome  inftances  of  the  former  defcripdon 
the  limitations  are  void  ;  in  fuch  cafes  the  fub&quent 
limitations  will  fill  within  the  principle  above  ftated 
by  Mr,  Ftarm^^^nA  will  not  be  helped  by  thedodrine 
refulting  from  the  cafe  of  Da  ▼.  Fomreau.  And 
it  feems  to  me,  that  Mr.  Douglas  is  lead  into  the 
general  conclufion  above  dated,  as  to  the  effeA  of 
the  principles  which  governed  the  judgement  in  the 
cafe  of  Du  v.  Finer tau^  by  a  mifconception  of  the 
fenfe  ill  which  the  terms  a  double  contingency  is 
there  ufed  by  Lord  MamfUld^  for  Mr.  Douglas^  in 
the  fame  note,  Ibid.  504. 2.  obferves  that  '*a  diubU 
contingency  in  the  fenfe  in  which  the  expreflion  was 
ufed  in  this  cafe,  is  where  an  eftate  in  tnift,  or  by 
way  of  executory  devife,  is  fo  limited,  that  the  time 
when  it  is  to  veil  in  pofieffion,  will,'  on  one  event, 
fall  within  the  limits  allowed  by  the  law,  and  on 

another* 
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capable  of  fupporting  it,  it  is  conftrucd  »con- 
tingeDC^remaiadcri  aad  aoc  an  executory  dc« 


another,  will  exceed  them,"  now  it  ftrikes  me,  that 
Lord  MansfiiU  intended  to  ufe  the  term  ^  double 
contingency'*  exadljinthe  reirerfe  of  the  fenfe  attrt« 
buted  to  it  by  thi»  Gentleman^  for  I  apprehend  that 
*^  a  double  contingency'*  as  the  terms  are  uTed  in  thia 
cafe  by  hotAAtan^li^  is  wherean  executory  devife  ia 
fa  limited,  that  thetime  when  it  is  to  veft  in  pofleffioo, 
will  on  either  ofleveral  events, fall  within  the  limita 
allowed  by  law,  and  will  in  no  event  exceed  them. 
Thus  Lord  At^n^ld  (ays,  in  the  cafe  of  which  we 
are  now  (jpeaking  ^  What  are  the  limitations  here  7 
they  are  to  the  heirs  male  of  the  body  of  T.  and  in 
default  of  fuch  ifliie,  to  the  fecond  and  other  fons. 
There  are  two  ways  in  form  of  law  in  which  this 
laft  limiution  may  take  tStOt  $  ift.  If  Tidies  leav- 
ing ifliie  male,  than  the  eftate  to  the  fecond  fon 
takea  effieA  immediately,  aa  a  remainder  expeAanrt 
which  may  be  barred  by  a  recovery,  adly,  Suppofe 
the  other  alternative,  (which  really  happened)  that 
T.  had  no  fon,  then  it  is  an  executory  devife  to  the; 
fecond  fon,  if  71  at  bit  dtatb^  leave  no  iflue  male'*. 
Therefore  according  to  Lord  MansfiiI(Ps  reafoning, 
a  limitation  with  a  double  contingency,  is  where 
the  time  when  the  limitation  is  to  veil  in  pofieffion, 
muft  in  either  event  fall  within  the  limits  allowed 
by  law.  See  Mr.  Ftwrnit  obfervations  on  the  cafe 
of  LwUingicn  v«  JSufm,  fupra  v^U  i.  293. 

vifc; 
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vife ;  but  it  is  poffible  that  the  freehold  fo  Ii^ 
mitedj  may  by  a  fubfequen^  accident  become 
incapable  of  ever  taking  effe£l  at  all,  (as  by 
the  death  of  the  firft  devifee  in  the  teftator's 
life-time),  in  which  cafe  the  iubfequent  limi- 
taiion^  if  the  contingency  has  not  then  hap« 
penedy  will  be  in  the  fan^p  condition  at  the 
teftator's  death  (that  is  at  the  time  when  the 
(  419  ^  will  is  to  takeeffeA)  as  if  it  had  been  limited 
without  any  preceding  freeholds  now  in  this 
cafe  it  has  been  held,  that  where  fuch  fubie- 
quent  limitation  could  not  veft  at  the  tefta- 
tor^s  death;  it  (hould  enure  as  an  executory 
dcvifc,  rather  than  fail  for  want  of  that  pre- 
ceding freehold   which    had    never  taken 

cfFca. 

„    ,.  Thus   in  a  cafe   above  cited,  where  J. 

xiopKins<9. 

Houkius,  ftt-   devifed  lands  to   truftces  in  truft  for  B.  for 
prii,p.23i.     life,  and  after  his  deceafe  for  the  firft  and 

Other  fons  of  5,  fucceffivcly  in  tail-male^  re- 
mainder to  the  future  fons  of  C.  for  life  (be- 
ceffivcly,  with  divers  mean  remainders,  re- 
mainder over  to  D.  i  fi.  died  without  ifluc  in 
the  life-time  of  the  tcftator,  and  afterwards 
the  teftacor  died  before  any  of  the  contingent 
remainders  were  veiled  j  the  queft  on  was, 
Whether  the  mean  Contingent  Remainders 
were  not  become  void,  there  being  no  preced- 
ing 
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Ing  eftate  to  fupport  them  ?    For  if  fo,  then 
would  the  whole  have  been  yefted  in  pofieffion 
in  2>.$  add  it  was  held  they  (hould  enure  by 
way  of  executory  derife. — And  in  this  cale  a   > 
ion  being  ^afterwards  boro  to  C»  k  was  held 
that  the  executory  devife^iaving  thereby  once 
Veftedj  this  fubfequent  limiuitiotvi  thi^euppn^ 
becaoie  Contingent  Rennainders;  and  tl^qugfi 
Aich  Ton  afterwards  died  before  the  fubfe- 
quent limitations  vefted,  yet  were  they  not     (  4^P  ) 
deftroyed  1  becaufe  it  was  held,  that  the  in-    J*^**;  *^^* 
heritance  vefted  in  the  truftecs,  was  as  fuffi-   HopkloL^*. 
cient  to  fupport  chem^  'as  if  there  had  bceo    1  Ack.  j8i« 
cftates  limited  for  that  particular  purpolc* 

The  like  obfervation  maybe  made  in  regard 
to  the  cafe  of  Stephens  v.  Stephens^  before 
cited }  that  utjtil  the  ellate  becaoie  vefted  in    Sapra^  p. 
fome  fon  of  T.S.  and  M.S.  who  attained    4»»* 
21,  the  limitations  over  to  the  daughter  and 
to  Sir  R.  S.  muft  have  been   executory  de- 
vifcsj  but  as  foon  as  ever,  the  cftatc  (hould    Vidcfoprt, 
become  vefted  in  a  fon,   then   thofe   fubfe-    P-  394-  39$- 
quent  limitations  muft  of  courfc  take  effcft 
as   vefted  remainders   upon   the   preceding 
eftate-tail  in  fuch  fon« 

And  fo  in  the  cafe  o(  Browtifwordv.  Ed-    Vide  fttprt, 
ivarisi  Lord  Hardmcke  held,  that  the  limita-  .  P;  1^^%, 

Vide  a  Vee, 

Vol,  IL  K  k  tion    ^49. 


49« 


Of  ether  Matters  nlating  t§ 

tion  over  would  enure  by  way  of  executory  ir- 
vife  if  B.  died  without  iflue  under  21 1  and 
that  if  he  died  without. iflue  after.  ai>  when 
the  eilate  had  vefted.in  himi  then  the  limiu* 
tion  aver  would  go  by  way  oi  remainder^ 


Vide  Cartlu 
310.  Reeve 
V,  Long,  2 
Saund.  380. 
aVez  616. 


(4ai  ; 


Supra,  p.  1 80. 


and  v.Plowd. 
156.  b. 


Gulliver  v. 
Shnckburgh 
A(hby,  fupra 
p.  311.  and 
vide  4  Bur- 
row 1941^ 
U  feq. 


.  But  when  a  preceding  freehold  has  once 
yeftcd,  it  fccms  no  fubfcquent  accident  will 
make  a  Contingent  Remainder  enure  as  an  exe* 
cuiory  devije.  This  is  a  direct  confequence 
of  the  rule  above  treated  of,  that  wherever  a 
dcvifc  may  be  conftrued  a  Contingent  Re- 
mainder, it  (hall  never  be  confidered  as  an 
executory  dcvifc. 

I  have  had  occafion  to  notice  in  the  cafe 
of  Jermyn  v.  Arfcot  cited  in  a  former  page, 
that  a  condition  or  provifoe  to  determine  an 
eftate-tail  as  to  a  particular  perfon  only,  was 
held  to  be  void  i  upon  the  principle,  that 
eftates  in  land  cannot  be  determined  in  pare 
only,  and  continue  as  to  the  refidue,  or  veft 
and  then  ceafe,  and  again  reveft.  The  opi- 
nion held  in  that  cafe  appears  to  have  been 
cited  and  afTented  to,  as  an  authority  in  pointj 
by  the  Judges  of  the  Court  of  King's  Bench, 
in  the  above  cited  cafe  of  Gulliver  v.  Sbuck- 
burgh  JJbbyr 


And 


Executcry  Devifes. 

And  upon  the  fame  principle,  it  was  faid  bjr 
JValmeJley  J.  in  Corbet\  cafe  above  cited,  if  a 
man  make  a  feoffment  in  fee,  upon  condi* 
tion  that  if  the  feoffee  die  his  heir  being  un* 
der  age,  chat  his  eftace  fhould  ceafe  during 
the  minority  of  the  heir,  that  fuch  a  condition 
is  utterly  void.  And  fo  in  the  cafe  of  a  feofF- 
mrnt  to  the  ufcofyf.  and  his  heirs  every 
Monday^  and  of  5.  and  his  heirs  eveiy  Tuefday^ 
&r.  that  thefe  limitations  were  void,  for  that 
the  law  knows  no  fuch  fraAions  of  eilates. 
And  that  in  cafe  of  a  partition  between  copar- 
cenersy  that  one  (hould  have  the  land  from 
Eafler  to  ift  of  Jugujiy  and  the  other  from  \Ji 
of  Auguft  to  Rafter  in  Jeveraltyy  it  was  good 
only  in  refpedl  to  the  pojjiffion  and  taking  the 
profits^  but  no  ^  Jevirance  of  the  eftatc  of  /»- 
beriiance\  any  more  than  a  partition  to  pre- 
fent  by  turns,  which  was  only  a  partition  as 
to  the  pofTeffionj  and  they  fhould  notwich- 
ftanding  join  in  a  writ  of  right.  (A) 

However  it  appears,  that  a  difliinffcion  has 
been  taken  in  this  refpedt,  between  lands  and 
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(4") 

*  But  V.  I 

Inft.  4.  a 
where  Lord 
Coke  fays 
they  havey^- 
veral  inherit 
tances* 

Brook  Judg* 
meat,  pi.  41. 


(A)  But  now  by  ftatute  7  Annt^  c.  i8«  wfiere  co- 
parceners tenants  in  common  or  joint- tenants  makp 
partition  to  prefent  by  turns ;  each  (hall  be  feifed  of 
his  or  her  feparate  part  of  tl^e  advowfon,  and  to  pre- 
fent in  bis  or  her  turn. 

Kk2  arent 


5*6  Of  other  MafUrs  relating  to 

a  rent  newly  created  ;  for  we  find  a  cafe  where 
rent  was  granted  with  condition,  that  wbenarrf 
heir  of  the  grantee  was  within  age,  the  rent 
Jhould  ceafe  during  his  nonage,  and  the  feme  of 
the  grantee  recovered  dower  during  the  no- 
I  Rep.  87.        nage,  with  cejit  executio  till  the  full  age  of  the 

heir.  In  this  cafe  Lord  Coke  obferves,  that 
the  writ  of  dower  was  broiTght  againft  the 
ter-tenant,  which,  he  conceived  proved,  that, 
for  the  time,  the  rent  newly  created  Ihould 
ceafe  per  modum  conceffionis ;  and  indeed  the 
fufpending  the  execution  till  the  heir  fiiould 
come  of  age,  fcemsto  prove  this. 

This  cafe  of  the  rent,  Walmefley  oblcrved, 
was  not  againd  his  opinion  in  refped  to  the 
(  421  )  \^'^^  \  for  he  faid,  it  was  good  as  parcel  of  the 
quality  of  the  new  thing;  and  he  pot  a  cafe 
of  a  common  newly  created,  and  agreed  that 
fuch  quality  might  belong  to  rents  and  com- 
mons newly  created,  as  being  modus  donationis. 
Ibid.  ^"^  ^^^  ^^  ^^^  otherwife  in  regard  to  eftates 

in  land ;  for  if  they  Ihould  fo  ceafe,  veft  and 
And  vide  rcveft,  it  would  be  dangerous  to  the  precipe 
Plowd.  156.     of  a  flrongcr  J  which  inconvenience  does  not 

extend  to  the  cafe  of  a  rent  or  common  newly 
created.  And  Glanville  agreed  wkh  fciftj, 
that  a  rent  newly  created  might  be  made  to 
ceafe  in  that  manner,  but  larid  hot. 

I  Indeed 


b. 


•  Executory  Devijfs^ 

'  Indeed  m  a  cafe  where  a  rent- charge  io  fee 
W4S, granted,  and  a  Bne  w^s  levied  of  the  lands 
to  the  ufe  intent  and  purpofe,  that  if  the  rent 
ihould  be  behind,  and  no  fufHcient  diftrefs  be 
Ibund  upon  the  premifes,  or  any  refcou9>  &r, 
0iould  be  made^  that  then  the  grantee  his 
jjeirs  or  alHgns  might  enter,  till  the  rent  and 
all  arrears  thereof  (hould  be  paid  and  fatisfied ; 
this  was  held  to  be  no  condition,  but  a  limi* 
tation  of  the  ufe ;  and  this  contingent  and 
future  ufe  to  arife  upon  non-payment  of  the 
rent^  was  held  not  only  to  be  good  and  efFec* 
tualj  but  alfo  to  be  transferrable  and  capable 
of  being  aOigned  with  the  rent;  that  it  being 
a  matter  of  inheritance,  and  for  fecuring  the 
payment  of  the  rent,  and  waicing  upon  the 
rent,  it  might  well  be  transferred  with  the 
rent;  but  that  if  it  had  been  a  mere  pofli- 
bility,  or  contingent  eftace  not  coupled  with 
any  ath^r  eftate^  it  had  not  pa0ed  pr  b^em 
transferrable. 


sot 

Havergill 
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(   424   ) 


So  it  feems  that  a  rent  de  novo  i^s^y  be 
^ranjced  to  cotmnence  in  futuro^  fitough  a 
^eebold  in  land  may  nor,  any  more  than  m 
a  rent  in  ejfe.  And  the  fame obfervat ion  may 
be  extended  to  grants,  by  the  King,  of  of- 
fices not  previoufly  fubfifting  ip  fee.  And 
ibmething  of  the  like  nature  m^y  be  noticed 

Kkj  in 
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I  Ld.  Raym.   in  regard  to  grants  of  dignities  in  remainder 

Shower  Caf.    ^^  ^^  ^^  called, 'which,  it  feemsi  operate  in  h& 

io  Pari.  II.      as  new  grants. 

f  *d*  '^'I^^^'  ,     Here  we  are  alio  to  notice  another  late  cafe, 
1^x6^  which  fecms  to  fall  within  the  above-men- 

tioned rule,  that  eftatesHhall  not  ceafe  as  to 
part,  and  vcft  and  re-vcft ;  and  which  nearly 
refcmbles  the  cafe  of  the  feoffment  put  by  J. 
Walmedeyy  firft  above  cited.  It  was  where  a 
teflaror  having  devifed  lands  to  truftees  and 
their  heirs,  in  truft  for  J.  in  ftrift  fettlement^ 
with  divers,  remainders  over  in  ftrift  fettle« 
mcnt,  fubjoined  a  provifoe  in  the  will,  that  fo 
often  as,  and  during  fuch  time  as  the  perfbn 
who  for  the  time  being  (in  cafe  the  teftator 
had  not  othcrwife  directed)  would  have  been 
intitled  in  pofleRlon  as  tenant  for  life  or  te- 
nant in  tail,  (hould  be  under  the  age  of  26 
years,  then  the  truftees  were  to  enter  and  re- 
ceive all  the  rents  and  profits  of  the  lands  $ 
out  of  which  they  were  to  allow  certain  (ums 
for  the  maintenance  of  fuch  tenant  for  life  or 
tenant  ia  tail>  and  the  reft  was  to  Accumulate 
to  be  laid  out  in  the  purchafe  of  lands  to  be 
fettled  to  the  fame  ufes. 

J.  died  upwards  of  a  6  years  of  age,  leaving 
his  wife  enfient  of  a  fon  i  and^  upon  a  cafe 

fent 


(4«5) 
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fent  from  the  court  of  Chancery  10  the  cdurt 
of  King's  Beoch  for  thdr  0pinion>  whether 
the  chifteesi  vpon  the  birth  of  the  faid  Ton  of 
J.  took  any  and  what  eftate  in  the  lands,  by 
virtue  of  tb^  faid  provifoe;  they  certified  their 
opinion  J  ihat  the  Jtruftees  did  not  take  any 
eftate  in  the  lands  by  virtue  of  che  faid  pro« 
vifoe« 

It  has  been  heldj  that. where  an  executory 
devife  is  liqaitedj  per  verba  dcprefenti^  that  is^ 
where  the  devifee  is  mentioned  as  a  perfon  in 
prefent  exiftence,  and  the  commencement  of 
the  eftate  devifcd  is  not  exprefsly  deferred  to 
a  future  period,  there  the  devifee  muft  be  a 
perfon  capable  at  the  death  of  the  devifor,  or  ' 
otherwife  the  devife  will  be  void;  as  if  one 
devife  (immediately)  to  the  heir  of  J.  S.  and  ,  Saik.  225. 
7.  S.  is  living  at  the  death  of  the  teftator^  it 
is  faid  the  devife  ihall  not  be  conftrued  an 
executory  devife,  and  therefore  muft  be  void  $ 
but  that,  if  it  were  to  the  heir  of  J.  S.  afUr 
ibe  death  of  J.  S.  that  would  be  clearly  good 
as  an  executory  devife,  becaufe  a  future  time 
is  mentioned. 


So  it  has  been  faid,  that  a  devife  to  the  firft 
fon  of  J.  having  none  at  chat  time*  is  void ;    ii,;^^ ,,. 
but  that  if  it  were  to  the  firft  foo  of  /i.  when 

Kk4  be 


(426) 
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be /ball  have  m^,  it  i^ould  be  gdod  z  thongfi 
Raym.  83.      BruigetMH  Ch.  J.  faid)  thac  a  devife  to  7  S4 

jFbr  1 5  jrcarsy  remainder  tD  the  rj^lr/  i&Wf /  of 
y.  D.  h  not  goods  but  that  a  dtvtfe  to  one 
for  15  years,  remainder  to  xkitfirfifon  efJ.D; 
16  good  I  becaufe  the  deirifor  takes  notice  thai 
y.  D.  hath  not  a  fon^  and  Hitendfr  a  futtiM 
aft. 

•  •       • 

iLev  x^c  ^  i^  *^«s  formerly  difputed,  whether  a 

Snow  V.  Cut-  devife  to  an  infant  in  ventre  Ja  mire  was  good, 
^^*  or  npt  i  fome  held  that  it  was  not,  upon  thd 

principle  I  have  been  meritioning,  whilft 
others  contended  that  it  was ;  but  all  agreed, 
that  a  devile  to  an  infant  when  befionld  be 
born  was  good. 

« 

However,   I    have   not  found   any  cafe 

determined   upon   this  diftindton   between 

verba  de  frejcnti  and  v^ba  iefuturo.     For 

in  the  two  cafes  I  have  cited,  the  judg- 

Unents  did  not  reft  upon  that  point.     In  the 

Goodrightv.    nrft  the  limitation  was  to  A:  for  50  years  if 

Coruifb,  he  (hould  fo  long  live,  remainder  tx>  the  hcirs- 

?  Sa  .  22  .     ^^j^  ^^  ^j^^  j^^jy  of -^.;  the  court  upon  the 

diftin£lion  I  have  mentioned,  fcemed  to  in- 
cl?ne  to  the  opinion,  that  this  devife  to  the 
heiirs-male  of  the  body  of  A.  was  not  a  good 
executory  devife  j  but  whatever  it  was  in  its 

crpatipn 
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tfrtatton  Jtke^  hdd  it'  became  void  in  evjsnti   Vide  fupra, 

for  A.  died  without  iffue ;  fo  that  whether  it   ^'  ^7- 

was  originally  void^   was  no  dire  A  point  of     (  427  ) 

their  decifion  \  the  like  obfcrvatton  may  be 

ipade  with  refpe£t  to  the  other  cafe  where  a   ScttterwooA 

Ihnitacion  was  tQ  truftees  for  1 1  years,  and    '^^  ^g^» 

t^tn  to  the  ftrft  fonof  J?,  (then  umborn);  it  was    '  ^^^'  **'• 

there  faid  upon  the  fame  principle,  that  this 

limitation  (hould  not  enure  as  an  executory 

devife  to  the  Brft  fon  of  B.  becaufe  limited 

fir  verba  dc  frefenti  5  but,  however^  fince  B^ 

died  without  ifiue,  it  became  void  in  event 

whatever  it  was  in  its  creation,  therefore  I 

apprehend  the  judgment  did  not  decide  that 

point. 

Indeed  in  the  cafes  ofMoor  v.  Parker,  and  Vid.  fupra 
of  Goodman  v.  Goodrigbt  cited  in  a  former  P-  3H-  339* 
page,  the  court  feemed  unwilling  to  admit  the 
devifes  to  the  ijjue  of  the  body  of  a  man  by  a 
future  wife^  and  to  the  heirs  of  the  body  of  a 
woman  by  a  future  hufband,  to  be  good  1  or 
rather  inclined  to  avoid  the  queftion  whether  ' 

they  were  fo  or  not«  But  it  is  obvious,  nei* 
ther  of  thofe  cafes  decided  the  point  in  quef- 
tion, as  1  have  obferved  when  I  cited  thofe 
cafes ;  and  indeed  the  doubt  of  the  court  re* 
fpeAing  the  validity  of  the  limitations  in  thofe 
p^fes^  would  not  be  fupported  upon  the  dif« 

tindion 
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tindHon  I  am  nowfpeaking  of;  becaule  ade*^ 
vife  to  the  liTue  by  z  future  wife  or  hulbandy 
as  much  implies  the  te(lator*s  knowledge 
that  fuch  iflfue  does  not  yet  exift,  and  is  as 
{  428  )      ftrongly  expreffivc  of  a  future  time,  as  the 

cafe  put  and  admitted  by  the  court  (5!tf/ir« 
226.)  of  a  dcvifc  to  the  heirs  of  J.  S.  after 
the  death  q(  J.  S. 

And  the  like  obfervation  may  be  extended 
to  the  cafe  of  a  devife  to  an  infant  in  ventre 
fa  mere;  there  certainly  can  be  no  doubt  that 
t  devife  to  fuch  infant,  necefTarily  implies  a 
future  difpoBtipn  to  take  effeft  at  its  births 
as  much  as  if  the  words  when  befhall  be  bom 
were  added ;  for  furely  we  cannot  imagine  an 
intention,  that  the  child  fliould  take  the  efkate 
before  it  is  born. 

In  the  infancy  of  executory  devifes,  be- 
fore their  limits  were  afcertained  and  efta- 
bliflied,  and  whilft  they  were  fcarcely  yet 
diftinguilhed  from  limitatibns  in  conveyances 
at  common  law,  thgre  is  no  wonder  that  a 
diftindion  of  this  nature  fliould  have  been 
taken ;  and  that  it  Ihould  have  prevailed  to  a 
kind  of  rigid  abfurdity,  in  order  to  guard 
againft  and  prevent  too  great  a  freedom  and 
latitude^  in  what  was  then  efteemed  an  inno^ 

vation 
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virion  upon^  the  old  commmon  law^;  (A) 

bue  even  then  it  (eems  to  have  been  grounded     (  4^9  ) 

upon  fome  ftippo/ed,  or  upon  the  want  of 

{ome  nqnired  tvidttice  of  the  teftator's  in* 

centiom  as  appears  in  the  feveral  cafes  put 


(A)  General  reftridions  in  thefe  matters,  if  uni* 
verfally  adhered  to  with  literal  ftrid^efs,  will  necef- 
faril^  Involve  fome  apparent  abfurditles,  when  ap-  . 
plied  to  the  circumftances  of  certain  particular 
eafes.  But  to  leave  it  in  the  breaft  of  the  judge  to 
relax  or  fuperfede  general  reftriAions  and  ruleSt 
whenever  he  (hall  think  particular  eafes  not  within 
the  realbnof  them,  may  perhaps^  bjrfbme,  be  thought 
a  more  important  abfurdity,  and  a  mattejr  of  greater 
mifchief  in  its  tendency  and  coofequences  than  that 
which  is  intended  to  be  obviated  by  it;  for  this  is 
in  faa  making  the  DISCRETION  of  the  judge 
the  only  law  in  fuch  cafes.  An  error  which  our 
forefathers  feem  to  have  been  even  iUibirally  ftudioua 
to  keep  clear  of.  For  their  creed  fecms  to  have 
been,  what  I  have  read  exprefled,  in  fo  much  energy 
of  terms,  by  a  great  judge  even  of  thefe  times,  n  A* 
The  discretion  of  a  judge  is  the  law  of    gomentio 

TYRANTS;    IT    IS    ALWAYS    UNKNOWN;    IT    IS     the  cafe  ef 
DIFFERENT  IN    DIFFERENT  MEN  J    IT  IS'CASUAL     f^p'/u^'' 
AND    DEPENDS    UPON    CONSTITUTION,    TEMPER      -  Q^O.  3. ' 
AND   PASSloy.      In  THE  BEST  IT  IS  OFTENTIMES     I765.  C.  P« 
CAPRICE;    IK    THE    WORST   IT   IS    EVERY   VICB^ 
FOI.LY  AND  PASSION  TO  WHICH  HUMAN  NATURE 
IS  LIABLE* 

by 
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by  the  cdurc  in  the  p]ac0$  abav^  citedj  boxfk 
SalieJd  and  Raymond. 

I  Freeffl.244.       But  at  this  day  it  is  clearly  agreed,  that  a 
^93*  devife  to  ftD  infant  in  ventre/^  mere  is  good, 

though  be  be  born  after  the  teftator's  deaths 

and  he  (hall  take  by  way  of  executory  devife. 

Per  North  Ch.  J.    So  in  the  cafe  of  Gulliver 

V.  IVickett  above  cited,  the  court  held^  that 

(  43^  )     the  limitation  to  the  child  of  which  the  wife 

GolHvcr  y.      ^^g  fuppofed  enjiint^  was  a  good  contingeiit 

1  Wiir.  io6.  . Remainder f  the  wife  taking  a  preceding  eflate 

rojpra.p.  40a.   for  life)  to  a  fuppofed  child  m  ventre Ja  mere  \ 

and  that  if  there  had  been  no  devife  to  tbeimife 
for  Ufe^  the  devife  to  the  child  for  life,  being 
in  futuroy  (by  which  I  conceive  muft  be 
noeant  being  in  its  own  nature  future)  would 
have  been  a  good  executory  devife. 

Ctf.  Temp.         And  ifideed  in  the  cafe  of  a  future  limit*- 
TaJb.  145,      j|^^  ^^  ^^  nnborn  children  of  the  teAgtor's 

150.  C  nap* 

ntn  V.  Blif-    grandfon.  Lord  Talbot  thought  its  being  li- 
feu  fupra  p.     ^^j j^^j  ^^  verba  de  prefenti  no  objeftion  to  its 

taking  cfFcft  as  an  executory  devife,  where 
tlie  intention  was  clearly  future.  So  where  a 
teftator  dcvifed  to  his  wife  for  3  years,  rc- 
ffnainder  to  his  fon  for  99  years,  if  he  fbould 
D^'^^ba/l^  •  fo  loDg  live,  remainder  to  hiai  for  99  years, 
tbn.  if 


J 
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if  fuch  wife  as  he  Ihould  marry  (hould  fo  long 

live,  remainder  to  the  beirs  of\i\%  fon's  body, 

.  and  their  heirs  of  their  bodies  i  the  court  held    Harris  y. 

the  devift  to  the  heirs  of  the  fon's  body   ?"f'-  .,, 

^4  ''iif*  2157* 
good,  as  an  executory  devife,  being  to  take 

place  infitturo,  within  the  compafs  of  a  life 

in  being. 

Again,  where  a  teftator  devifed  his  lands 
to  C.  for  the  term  of  90  years  from  his  (the 
teftator's  deceafc)  if  he  (hould  fo  long  live» 
and  after  the  determination  of  that  term,  he 
devifed  the  lands  to  the  beirs  of  the  body  of  the 
Jaid  C.  remainder  over.  Upon  a  queftion  re-  (  430 
ferred  to  the  judges  of  X.  5.  whether  the  heirs 
of  the  body  of  C.  took  any  and  what  eflate 
iinder  the  will  ?  they  certified  their  opinion, 
that  the  clear  manifeft  intent  of  the  teftator/ 
was  to  give  an  eftate-tail  to  fuch  perfon  as 
Jhould  be  heir  of  the  body  of  C.  at  his  death, 
(the  only  determination  of  the  90  years  term 
in  the  teftator^'s  view)  to  him  and  to  the  heirs 
of  the  body  oftheJa\d  C.  with  remainder  over 
as  in  the  will;  which  intent  of  the  teftator 
might  by  law  take  tS^di  as  an  executory  de- 
vife, for  the  contingency  muft  happen  witbtn 
fhe  compafs  of  a  life  in  being;  and  the  free- 
hold 
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hold  in  the  mean  time  being  undifpofed  -o^ 
delcended  to  the  heir  at  law  {a). 

This  inference  at  leaft,  I  think,  may  be 

fairly  drawn  from  the  laft  cited  authoritiea  i 

namely,  that  whatever  fbrce  is  to  be  allowed 

to  the  diftinSion  between  executory  limita* 

tions  per  verba  deprejenti  and  per  verba  de  fu^ 

turOy  it  can  only  affed  thofc  cafes,  where  there 

is  not  the  Icaft  circumflance  from  which  to 

X     colleft  the  tcftator's  contemplation  or  inten- 
f  432  J 

tion  of  any  thing  elfe,  than,  an  immediate 

devife  to  take  cffedl  in  prefenti. 

It  is  a  rule,  that  wherever  there  is  ao  exe« 
cutory  devife  of  a  real  eftate,  and  the  freehold 
is  not  in  the  mean  time  difpofed  of,  the  free- 
hold and  inheritance  defcend  to  the  teftator^s 
heir  at  law.     A^  where  the  teftator  devifed 

« 

Cro.  El.  878.  lands  to  A.  for  five  years  from  Michaelmas 
Pay's  cafe.      ^jj^j^  ncxc,  remainder  to  B.  in  fee,  and  died 

before  Michaelmas ;  it  was  held  that  the  free- 
hold  and  fee-fimple  defcended  to  the  heir  at 


{a)   And  vid.  Baldwin  verf.  Carver^  fupra  lx6» 

and  Fwiuau  v.  Fomreau^  fupra  218.  it  NlcholytiU 

Nichols  fupra  333.  //  N.B.  the  following  lines  of  this 

paragraph,  were  expunged  by  Mr.  Fiarm  in  his 

copy. 

law 
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law  till  Micbdilmas.  So  where  A.  feifed  in  fee, 
devifes  to  J?.-  in  fee,  to  commence  fix  months  , 
after  A.*i  death,  during  thofe  fix  months  the 
tfftate  defceads  and  continues  in  the  heir  at 
law.  ^nd  where  a  teftator  feifed  in  fee  de- 
vijfed  to  truftees  for  500  years,  remainder  to 
:the  firft  and  <Kber  fons  of  B.  in  call,  (and  B. 
had  no  fop  born  at  the  teftator's  death)  re- 
mainder  ovcf  in  fee ;  it  was  held,  that  the 
freehold  defcen^ed  to  the  heir  at  law  till  the 
birth  of  a  fon  to  £.,  or  till  his  death,  without 
having  had  a  fon. 


5M 


1  Lutw.  79S. 
Clerk  V. 
Smith, 
fupra  302. 

2  P.  W.  28. 

Gorcv. 
Gore« 


Atk.  422. 

(  433  ) 


So  where  teftator  gave  550/.  to  his  daugh- 
ters, and  devifcd  his  lands  for  a  term  of  99 
years  in  truft,  that  in  cafe  his  wife  fhould, 
within  four  years  pay  off  the  550/.  then  he  Hayward  v. 
gave  the  lands  to  his  wife  for  life,  and  after  Stillingflect 
her  death  to  his  fon  H.  and  his  heirs-male  aind 
female,  and  for  want  of  fuch  iflue,  to  him  and 
his  heirs  for  ever,  and  the  fame  term  to  wait 
on  the  inheritance.  The  wife  did  not  pay  this 
money,  and  the  eftate  was  fold  under  a  decree 
upon  a  bill  filed  againft  H.i  afterwards  a  bill 
was  filed  againft  the  devifee  of  the  purchafer^ 
by  the  fon  of  H.  as  heir  in  tail,  for  the  rever* 
fion  expedant  on  the  term  of  99  years,  there 
having  been  no  fine  levied  to  the  purchafer 
2  by 
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^ 

by  the  Ton,  to  bar  the  eftate-tail>  and  foe^ 
purchafer  having  notice  of  the  title. 

Lord  HardwUke  held,  that  this  was  a  condv- 

tional  [imitation  in  the  wife  (on  life,  taking 

place  as  an  executory  devife,  (for  that  it  could 

not  be  a  contingent  remainder  for  want  of  a 

freehold  to  fupport   it)  and  that  H.  took 

an  eftate-tail  with  remainder  to  him  in  fee. 

And  though  in  this  cafe  the  eftate  for  life  in 

the  wife  was  a  preceding  executory  limitation 

which  never  took  effefl,  becaufe  (he  did  not 

pay  the  money  and  perform  the  condition  on 

Vide  Aipra,  -  which  it  was  to  arife  \  yet  the  eftate«uil  to 

p.i63,&fcq.  n^  ^as  well  limited,  and  took  effect  exp 

fcq.  pedant  on  the  term  of  q^  y^ars  i  and  that 

this  being  an  executory  dcvife,  the  freehold 
defcended  to  H.  as  heir  at  law  to  the  teftator, 
till  the  four  years  were  elapfed  or  the  wife 
had  performed  the  condition.  And  his 
Lord(hip  accordingly  deci;eed  in  favour  of 
the  plaintiff's  title  co  the  inheritance. 

(  434  )  So  where  there  is  a  preceding  effatc  limited, 

w  ith  an  executory  devife  over  of  the  real  efiaie^ 
the  intcfmcdiatc  profits,  between  the  deter- 
mination of  the  firft  eftate  and  the  veiling  of 
the  limitation  over,  will  go  to  the  heir  at  law, 
if  not  othcrwife  difporcd  of.     As  in  the  qafe 

of 
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0^  Hopkins  v.  Hopkins  above  cited,  wherfc  tlic 
teftator  devifed  lands  in  truft  for  B.  for  life, 
remainder  in  truft  fpr  his  fons  fucccffivcly, 
remainder  in  truft  for  the  future  fons  of  C,    Caf.  Temp, 
remainder  over ;  and  the  teftator  provided  for   3^**^>4^' 

^  .  nopkins  *u: 

the  difpofition  of  the  rents  and  profits  during   Hopkins, 
the  minorities  of  thofe  who  were  to  take  in    Supra,  p. 
future;  B.  died  in  the  life-time  of  the  tefta- 
tor, it  was  decreed  the  contingent  limitations 
fhould  enure  as  executory  devifes,  and  that 
the  proBts  from  the  death  of  the  teftator  till 
the  birth  of  a  fon  of  B.  (hould  go  to  the  heir 
a^  law;  and  afterwards  a  fon  being  born  to  B. 
upon  the  death  of  that  fon  it  was  decreed,  that    1  Vezty  269. 
the  rents  and  profits  fliould  belonff  to  the    Jj^^^'5^'- 

•    ^  .  ^  Hopkins  *». 

heir,  until  fome  other  perfon  mould  become   Hopkins, 
intitled  under  the  limitations  in  the  will. 


So  where  a  teftator  devifed  his  real  and 
perfonal  eftate  to  truftccs,  and  willed  that  the 
firft  fon  of  yf.  when  he  fliould  attain  twenty- 
one,  fliould  have  it  arid  his  heirs-male,  and 
that  he  fliould  be  well  educated  j  A.  had  no 
fon  at  the  tcftator's  death.  Lord  Hardwicke  Bullock  ^< 
held  that  the  intermediate  rents  and  profits    Atones. 

%     V   CZ.     C2Za 

of  the  real  eftate  belonged  to  the  teftator's 
heir  at  law  j  but  that  the  heir  at  law's  intcreft     (   435   ) 
would  determine  on  the  birth  of /f.'s  fon,  be- 
VoL.  II.  L 1  caufe 
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caufe  the  education  of  that  Ton  was  to  be 
paid  for  by  thefe  rents  and  profits  {a). 

{a)  And  in  the  cafe  of  P§pbam  verf.  Lady  Aylejhay^ 
Amb.  Rip  68.  where  one  gave  to  his  truftees  all 
his  freehold  leafehold  and  perfonal  eftate  whatfoever 
(except  as  therein  mentioned)  fubjed  to  his  debts 
and  fegacies,  to  the  ufe  of  them  their  heirs  executors 
and  adminiftrators,  in  truft,  if  he  (hould  -have  one 
or  more  fons  who  (hould  attain  the  age  of  twenty* 
one,  for  fuch  fon  as  (hould  firft  attain  that  age,  his 
heirs  executors  and  adminiftrators,  refpefiively ; 
and  in  cafe  he  (hould  have  /lo  fon,  who  (hould  at- 
tain twenty -one^  and  that  his  nephew  T.  B.  (hould 
live  to  attain  that  age,  then  in  truft  for  his  faid  ne- 
phew, his  heirs  executors  and  adminiflrators,  wiih» 
remainder  over,  with  dire£iions  in  the  faid  will  for 
maintenance.  The  teftator  died  without  a  fon. 
And  one  point  fubmitted  to  the  court  was  that  the 
farplas  profits  of  the  eftate  after  payment  of  the  an- 
nuities left  by  the  .will,  and  the  intereft  of  the 
debts,  were  undifpofed  of  until  J*.  B.  fliould  attain 
twenty-one,  and  confequently  the  heir  entided  to 
them.  But  the  Court  held  this  a  compleat  dcvi(e 
to  the  truftees,  of  the  whole  intereft  until  T,  27, 
(hould  attain  twenty-one,  and  that  the  furplus  pro- 
fits, after  the  legacies,  Isfc.  paid,  and  after  what 
fliould  be  allowed  for  the  maintenance  of  T.  B. 
fliould  be  applied  to  fi»k  the  principal  of  the 
debts. 

But 
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Buc  a  devife  of  all  the  refi  audrefidue  df  the 
teal  eftate  will  pafs^  as  well  the  profits  froiti 
the  teftator's  death  to  the  time  of  the  eftate's 
veiling,  as  from  the  determination  of  the  firft 
eftate  to  the  veiling  of  a  fubfcquent  one.  As 
in  th^  cafe  t>(Supbenf  v.  Sfepbens  above  cited, 
upon  a  devife  to  the  teftator^s  grandfon  T. 
in  fee,  and  if  he  Ihould  die  before  the  age  of 
twenty  •one,  then  to  fuch  other  grandfon  then 
unborn  as  fhould  attain  the  age  of  twenty- 
one,  withmefne  renriaindersi  remainder  over 
to  Sir  R.  S.  in  fee;  T.  died  under  age,  and 
it  was  decreed,  by  advice  of  the  Judges,  that 
the  intermediate  profits  between  the  death  of 
y.  and  the  vefting  of  the  eftate  by  virtue  of 
any  of  the  fubfequent  limitations,  pafled  to 
Sir  R^S.  by  force  of  the  refiduary  devife^  as 
an  intereft  in  the  real  eftate  not  otherwife  dif- 
pofed  of.  So  where  the  teftator  devifed  all 
the  reft  and  refidue  of  his  real  and  perfonal 
eftate  of  what  nature  or  kind  fdever,  to  fuch 
child  or  children  as  his  daughter  (hould  have; 
it  was  held  that  the  profits  from  the  teftator^s 
death  to  the  birth  of  a  child  of  his  daughter, 
ihould  pafs  under  this  dcvKe. 


«>5 


Caf.  Temp. 
Talb.  228. 
Stephens  v. 
Stephens. 
fopra.  411. 


I  Vex.  485, 
Rogers  t;. 
Gibfon. 
And  vide 
Duke  of   ^ 
Bridgwater 
IK  Egerton 
infra  436.  * 


SoHkewife  in  the  cafe  of  an  executory  de- 
vife  o(  2i  perjonal  eftatCy  the  intermediate  pro- 
fits^ as  well  before  the  eftate  is  to  vcft,  as  be- 

L  1  2  twecn 


(436) 
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tween  the  determination  of  the  firft  eftaee  and 
the  vefting  of  a  fubfequent  limitation,  will 
Chapman  v.    P^f*  '>y  virtue  of  a  refiduary  devife.  As  where 
Biiffet.  the  teftator  devifed  his  cftatc  rezl  and per/onal 

Talb.  i±^.'  upon  truft,  to  pay  his  fon  B.  a  certain  annuity. 
Supra  230.  and  ga^re  all  the  reji  and  refidue  of  the  yearly 
Vide  alfo,        j^^jj,  ofihc/aiJ  truft-eftate  to  be  applied  du- 

Rogers  <v.  ^  .  . 

Gibfon.  fu  ring  the  life  of  his  fon  B.  to  the  education  and 
pra^laft  cited    ^^^^^^  ^f  ^h^  futu^.^  children .  of  his  faid  fon, 

and  after  j8.*s  death  one  moiety  of  the/aid 
truft  to  the*  faid  children,  ^nd  the  other 
moiety  to  fomebody  elfe^  it  was  decreed,  that 
the  profits,  from  the  teftator^s  death  to  the 
birth  of  a  child  of  B.  (bould  go  entirely  to 
B.\  children. 

And  where  a  teftator  gave  a  houfe  with  the 
appurtenances  to  his  wife  during  her  widow- 
hood, then  to  his  eldeft  fon  for  the  time  being 
who  fhould  attain  twenty  one  years  of  age, 
Duke  of  ^^*   The  wife  married  again  during  the  mi- 

Bridgwater  nority  of  the  eldeft  fon.  There  being  a  refi^ 
^yf^^^^22,     duary  difpofition  as  well  of  the  real  as  of  the 

perfonal  eftate,  Iiord  Hardwicke  held,  that  as 
to  the  intervening  profits  between  the  deter- 
mination of  the  wife's  intercftand  the  eldeft 
fon*s  attaining  twenty  one,  fo  much  of  them 
as  was  real  would  fall  into  the  real  reftdue^ 
and  fo  much  as  yf2i%  perfonal  into  the  perfonal 

refidue. 

But 
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But  where  there  is.narcfidaary  devife,  or 
other  particular  difpofition  of  them^  it  feems 
the  profits  of  a  perfonal  eftate  between  the  (  407  j 
death  of  the  teftator  and  the  veiling  of  an 
executory  eftate,  or  between  the  determina- 
tion of  the  firft  limitation  and  the  Tcfting  of 
a  fubfequent  one,  will  accumulate  for  the 
benefit  of  the  perfon  next  to  take  by  virtue 
of  the  limitations. 

Thus  where  a  teftator  devifed  a  fhare  in   BamardW. 
the  brewery  to  an  infant,  provided  that  infant   q^^  *" 
fliould  attain  the  age  of  twenty-one  years,   Atkinfon  v. 
but  if  he  Ihould  die  before  that  age,  then  to    'r**^"*^'- 
B.:  it  was  decreed,  that  the  profits  from  the 
ceftacor's  death  until  the  infant  (hould  attain 
the  age  of  twenty-one,  (hould  belong  to  the 
infant  on  his  attaining  fuch  age.     The  infant 
died  before  that  age,  and  it  was  decreed,  than 
the  intermediate  pxofiea  belonged  to  B.  and 
not  to  the  infant's  adminiAracon     So  where 
a  teftator  devifed  a  perfonal  eftate  to  M.  an 
infant,  and  if  M.  (hould  die  before  twenty- 
one,  and  his  mother  (hould  have  no  other 
child  then  toW.\  M.  died  during  his  infancy, 
and  it  was  decreed,  that  the  rents  and  profits    I  ^- ^;  3^°' 
■  from  the  death  of  M.  till  :hc  contingency   Hoogionfa- 
(hould  happen,  were  to  accumulate  and  be    pra.  410. 
added  to  the  capital,   and  if  Af.^s  mother 

L  1  3  ihould 
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(hould  have  no  other  child,  they  (hould  g« 
tofr. 

And  fo  in  the  cafe  of  Bullock  v.  Siones  above 

.cited^  Lord  HardwUke  held  chat  the  perfonal 

Supra,  p,        cftate  pafied  by  the  will  to  the  truftees  i  firft 

434-  indeed  /or  the  payment  of  debts ;  but  chat 

the  whole  furplus  of  it  would  belong  to  A.^% 
fon  upon  his  attaining  twenty-one^  and  chat 

in  the  mean  time  the  profits  thereof  fliould 
accumulate  (tf). 

But 


[a)  So  where  one  devifed  the  furplus  of  her  per* 
fonal  eftate  to  her  niece,  (b^ing  an  infant  of  about 
feventeen)  to  be  paid  to  her  at  her  agp  of  twenty- 
one  years,  and  if  (hb^  (hould  die  before  twenty-one 
or  marriage^  then  over,  and  (he  alfo  devifed  a  fmall 
eftate,  in  lands,  to  the  niece  in  pofleffion.  It  was 
held  that  the  infant  was  intitled  to  the  profits,  and 
the  intereft  of  the  furplus,  which  fhould  incur  from 
the  death  of  the  teftatrix,  and  in  the  life-time  of  the 
piece,  though  (he  (hould  happen  to  die  before  at- 
taining her  age  of  twcntyrone,  Ificbolls  yerf.  Ojhrm^ 

And  in  the  cafe  of  Hawkins  verf.  Comle^  i^ro, 
Cban,Ca.  335.  wliere  one  gave  the  refiduc  of  his 
perfonal  eftace  by  his  will  to  truftees,  to  pay  his  le* 
gacies,  and  afier  payment  thereof,  as  to  two  third 
parts  thereof,  for  the  benefit  of  two  of  his  nieces 


I 

1 
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But  here  we  are  to,  attend  to  an  obferva-  (  438  ) 

tion  that  where  an  abfolute  property  in  lands  ^*^f  ^®'*^' 

18  fupra^p.  167. 


in  the  manner  therein  mentioned,  and  as  to  the 
other  third  part  in  truft,  to  lay  out  and  inveft  the 
fame  in  fecurities ;  and  from  time  to  time,  during 
the  joint  lives  of  his  niece  G*  and  of  fV.  6.  her  huf- 
band  or  until  fome  one  of  the  children  of  his  faid 
niece  (hould  attain  his  or  her  age  of  twenty* one 
years,  to  layout  the  intereft,  i^c.  in  like  manner  to 
accumulate  for  the  benefit  of  the  iflue  of  his  faid 
niece,  or  fuch  other  perfons  as  were  therein  after 
mentioned ;  it  being  his  intent  that  his  faid  niece, 
during  the  life  of  her  hufband,  or  her  hofband  fliould 
not  receive  or.  be  benefited  by  any  part  of  his  eftate, 
and  in  cafe  (he  ihould  furvive  her  hufl>and,  and 
ihould  have  ifliie  by  him  or  any  future  hufband,  un- 
der .twenty-one  years  of  age,  teftator  direded  that 
the  truftees  ihould  pay  the  intareft,  l^c.  to  her  or. 
fbme  other  pcrfon,  to  ihi  maintinana  and  iducaiion 
rffucb  cbildnn^  until  ibey  Jbould  attain  tbeir  refpi£fiv$ 
agis  pf  twinty-one  ytarsf  and  up^n  their  refpi£livily  at- 
taining tbeir  ages  of  twenty -one  years  ^  upon  trttft^  to  pay 
and  transfer  tbefundsy  and  all  arrears^  to  all  and  every 
the  children  in  equal  Jbares  and  proportions;  and  if  there 
ihould  be  one  child  onl^,  to  that  one  child  at 
twenty-one  years  of  age.  And  in  cafe  his  faid  niece 
Oiould  furvive  her  biifband,  and  have  no  ifTue  living 
by  him,  or  having  fuch  iflue,  fuch  ifliie  ihould  die 
ILioder  twenty-one  years  of  age,  then  to  pay  the  in- 

L 1  4.  tereft 


! 
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Taylor  15  oriven.  and  a  particular  intcrcft  in  the  mean 

Sopra,  p.  time,  until  the  dcvifee  conies  of  age,  the  par- 
318.  Mtns-  ticular  intereft  operates  only  as  an  exception 
gard.  I  Eq.  ^^^  0^  ^^^  devifcj  whlch  is  fo  msLdc/uijeff 
Abr.  19s. c.  to  iti  and  fuch  linnitation  is  not  confidcrcd  a$ 
- '   *  a  condition  precedent,  to  make  the  fubfe- 

qoent  devife  contingent,  upon  the  event  of 
fuch  devifee's  coming  of  age,  and  fo  make  it 
an  executory  devife  j  but  is  only  taken  as  a 
defcription  of  the  time  when  the  devifec  is  to 
have  pofTefTion  ;  and  the  eftate  veils  in  him 
immediately,  fubjcdl  to  fuch  particular  inter- 
icfl:.     Thus  in  the  cafe  of  Goodtitle  v.  TVbitby 


terefl  to  (?.  //.  for  fife,  with  remainders  over.  G^ 
H.  had  two  children  T.  if.  a  fon  and  M,  H.  a 
daughter.  7*.  //.  attained  his  age  of  twenty-one  in 
1775,  and  M,  H.her  age  of  twenty-one  in  1782. 
And  the  qucftion  was,  whether  the  intereft  veiled 
in  fuch  children  as  (hould  be  living,  when  the  eideft 
srttained  his  age  of  twenty- years.  And  the  opinion  of 
thr  Lords  CommiOioners  AJhhurJl  and  Hotham^  was, 
that  the  intereft  which  accrued  from  the  eideft  at- 
taining  twenty- one  years  of  age,  until  theotherat- 
tained  that  age,  belonged  to  the  children  in  equal 
moieties ;  for  the  accutoulaiion  was  to  ceafe  then, 
»nd  who  could  take  the  intereft,  but  the  pcrfons  in- 
titled  to  the  principal.  Although  the  principal  was 
contingent  till  they  came  of  age,  that  did  not  prc- 
ycnt  the  dividends  from  vefting. 

I  above 
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above  cited,  it  was  determined  that  the  two  Goodtitlc  v. 

nephews    took   immediately,  and  that  the  SuprL'p 

trufbees  had  only  a  chattel- interel)^  out  of  the  .171  and 

freehold  in  the  nephew,  JJJ^T--^. 

kios,  cited  1 

This  obfervation,  however,  cannot  apply  '  ^ 

to  cafes  where  the  devifee  is  not  a  perfon 
$n  ejiy  or  where  no  prefent  intereft  is  devifcd 
in  the  mean  time,  or  where  there  are  exprefs 
and  operative  conditionai  words  to  fufpend 
the  vefting;  as  in  the  above  cited  cafe  of 
Bullock  V  Stones^  the  devifee  not  being  in  ejfe^ 
the  cftate  could  not  veft  in  him  immediately  5 
but  muft,  as  to  him,  opcrsLtt  futurely  as  an 
executory  dcvifc  :  and  in  the  cafe  of  Brown^  Vide  fapr«, 
/word  V.  Edwardsy  the  words  preceding  and  P*  ^^7- 
introducing  the  limitation  to  B.  viz,  if  he 
Jbould  live  to  afiain  the  a^e  a f  twenty -one  y  or  (  439  ) 
have  iffue^  then  to  Ww,  ^c.  made  the  devife 
to  him  exprcfsly  conditional ^  and  to  depend 
xipon  the  events  thee  mentioned;  and  of 
confequence  prevented  any  eftare  from  ve/i^ 
ing  in  him  until  one  of  fuch  events  (hould 
happen.  Thele  two  cafes  were  limitations  in 
tail,  but  had  they  been  in  fee,  thcfe  fame 
reafons  would  havie  exifttd  againfl:  their  veil* 
ing  immediately. 

I  havf 


$2%  Cf  Other  Matters  relating  to 

I  have  in  "a  former  part  of  this  treatife  ob- 
fervcd,  that  contingent  eftates  in  lands  of 
freehold  or  inheritance,  are  notdevtfeab]e>  Le. 
whilil  they  are  contingent  (a).    But  it  is  others- 
wife  in  regard  to  contingent  and  executory  in« 
a  Rrfl.  Rep.     terefts  in  terms  and  other  perfonal  eftates.  It 
'*Re    66  b     *PP^^^^  indeed,  that  at  common  law  a  pofli- 
loRep.  $0.      bility  has  been  heldi  not  to  be  devifeable  ; 
b.  1 1  Mod.      though  a  diftindion  in  this  refpeft,  it  feems^ 
Moor  8o6.       has  been  taken  between  interejls  in  eentingency 
1  Vcz.  411.     2nd  fgaked  poffibilities.     Nor  was  a  poffibiiity 

aflignable,  though  it  mighi  be  releafed  in 
certain  cafes;  but  however,  there  are  many 
determinations  by  the  court  of  Chancery, 
which  prove  that  at  this  day  poffibilities  of 
perfonal  eftaces  2LXt  devifeable iZ%  well  2Lsaffign* 
able,  in  equity. 


(a)  Sid,  vid.  vol.  i.  545.  Where  Mr.  Fionu^ 
confiders  the  cafes  of  Moor  verf.  Hawiimt^  and  R»€ 
y.  jMeSj  ftatcd  i£/V.  542.  3.  as -having  on  folid 
grounds,  eftablifiied  the  power  of  teftamenCary  dif- 
poficion  of  contingent  and  executory  eftates,  and 
poffibilities,  accompaniid  with  an  intirift^  and  of  fuch 
as  would  b^  defcendible  to  the  heir  of  the  9hji£f  of 
them  dying  J)efore  the  contingent  event,  on  which 
the  veiling  or  acquifltion  of  the  eftate  depended : 
gt  no^e  Mr.  F$arnt\  diflindions  there  taken. 


Thus, 
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Thus,  where  a  teftator  pOflefled  of  a  term» 
devifed  it  after  his  wife's  death  to  his  fon>  and 
made  his^  wife  executrix,  who  proved  the  will^ 
and  confented  to  the  legacy ;  afterwards  the 
fon  died  in  the  life-time  of  his  mother,  having 
devifed  the  laiids  comprized. in  the  faid  term  i 
and  the  court  held  that  the  devifee  of  the  fon, 
Ihould  enjoy  under  his  will^  againft  the  re* 
prefentatives  of  the  mother. 


&n 


( 440 ; 

Vcizy-*w.  Pin- 
Pollex.  44* 


.  So  where  a  teftator  poflfelTed  of  a  term  for 
1000  years,  devifed  it  to  B.  for  50  years  if 
(he  (hould  fo  long  live,  and  after  her  deceafe 
to  C.  and  died ;  C.  afligned  it  to  D.  during 
the  life  of  fi.  J  this  aflignmcnt  was  held  good. 


Courtocy. 

2'Freem« 

250, 


So  in  another  cafe,  a  teftator  devifed  his 
term  to  his  wife  for  life,  remainder  to  his  fon 
and  daughter  and  died;  the  daughter  and 
her  hufbaod^  in  the  life-time  of  the  wife  af- 
figned  their  moiety;  and  aftcr^the  death  of 
the  brother,'  living  the  mother,  they  afligned 
the  other  moiety  \  this  allignment  was  cfta^ 
blilhed  in  Chancery,  ^nd  alfo  by  the  Houfe 
ofl-ords. 


Theobalds  V. 
Duffey.  9 
Mod.  101.  2 
P.  W.  608. 


So  where  a  term  was  devifed  to  A.  for  life,  Wyudv. 

remainder  to  5. ;  B.  in  the  life-time  of  //.  J^kyi.  iP. 

devifed  his  remainder  to  7,  ^y.  who  devifed  And  vide 

it  aP.W,  6o«. 
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It  over ;  and  Lord  Chancellor  Farker  decreed, 
that  the   admini (Orator  de  touts  nm  of  A. 
'       flioukl  aOign  over  the  term  to  the  devifee  of 
y.  S.  to  whom  B.  had  devifed  it* 

Htgden  t.  Again,  where  there  was  a  devife  oflands  cp 

Wiiiiamron.     y^^  [q^a  ^^^^  j|^^  money  arifing  therefrom  to 

be  paid  to  fuch  of  the  children  of  fi.  as  (hould 
be  living  at  ber  death ,  one  of  her  children  ia 
(  44.1  )  her  life-time  became  a  bankrupt;  and  it  was 
held,  that  the  aOlgnmcnt  by  the  commir- 
fioners,  paffed  the  contingent  Ihare  which  he 
became  intitled  to  upon  his  mother's  deceafe, 
as  he  furvivcd  her. 

The  court  it  feems,  will  go  fo  far  as  to 
cftablifh  affignments  of  contingent  interefts 
againft  volunteers,  even  where  fuch  aQign- 
mcnts  are  made,  not  for  confideration  of  mo- 
ney, but,  in  confideration  of  love  and  affec- 
tion, and  advancement  of  children* 

Wricht  i;.  Thus,  where  a  teftator  devifed  lands  to  his 

Wright.  two  daughters  and  their  heirs,  but  that  if  cither 

I    tze>  409.   ^^  them  (hould  marry  without  the  confent  of 

his  executors,  the  daughter  fo  marrying fhould 
have  only  an  eftate  for  life  therein;  and  if 
either  of  them  fliould  die  unmarried,  his  fon 
R.  or  his  heirs  fliould  take  ictohim  and  his 
heirs,  paying  500  /.  to  the  other  daughter. 

It  in 
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R.  in   the  life«cifne  of  both  his  lifters,  in 
confideracion  of  natural  love  and  affeSion  to  .    , 

his  youiigelb  Ton  G.  and  for  his  advancement^ 
grants  to  his  Ton  G.  the  faid  lands,  (^c.  and 
all  his  eftate,  claim,  ^c.  After  R.^s  death, 
one  of  the  daughters  died  unmarried^  and 
thereupon  the  elded  fon  of  R.  brought  his 
bill  to  have  the  eftate,  on  payment  of  the 
500  /•  to  the  other  daughter,  who  had  mar- 
ried with  confent. 

» 

Lord  Hardwicke  faid,  it  was  a  claim  by  the  f  . .  ^  \ 
heirat  laWagainft  the  afl  of  his  anceftor,  done 
for  what  the  court  calls  a  comfideration  in  the 
Jecond  degree ^  a  provifion  or  advancement 
for  a  younger  child ;  that  this  was  an  executo- 
ry devife  to  R.  and  his  heirs;  in  which  cafe 
if  the  firft  perfon  dies  before  the  contingency 
happens,  his  heir  takes  by  defcent  through 
him  :  that  the  court  admits  the  contingent  vide  infra 
interefts  of  terms  for  years^  to  bedifpofed  of  P-444- 
for  valuable  confideration,  though  the  law 
does  not;  and  further  permits  them  to  be 
difpofed  of  by  will;  and  that  he  Ihould  not 
doubt,  that  in  the  cafe  of  an  afllgnment  of  a 
contingent  intereft  in  a  term  for  years,  not  for 
money,  but  for  a  younger  child,  the  court 
would  make  it  good*  That  as  to  the  prin- 
cipal cafe  being  a  poflTibility  of  an  inheritance^ 

there 
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Beckley  <v. 
Newlaad. 
aP.  W.  182. 
187. 


(443) 

Hobfon  V, 

Trevor, 

.a  P.W.  191. 
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'there  was  no  difference  in  the  realbnof  the 
thing,  between  that  and  the  allowing  an  of" 
ftgnmtnt  of  the  poflibility  of  a  chattel  real. 

That  the  cafes  of  Beckley  v.  Newland,  and 
of  Hobfon  v.  Trevor y  were  conHderablc;  and 
the  latter  went  a  great  way;  in  the  former  of 
thefe  cafes  thecoucteftablifhedanagreemerrc 
between  two  hufbands,  that  all  legacies  which 
fhould  be  given  to  either  of  them  by  the  wi  11  of 
T.,  whofe  prefumptive  coheirs  they  had  mar- 
ried, (hould  be  divided  between  them^  their 
refpeflive  executors  and  adminiftrators;  and 
in  the  latter  an  agreement  by  ^.  on  the  mar- 
riage of  his  daughter,  to  fettle  one  third  part 
of  all  fuch  real  eftate  as  (hould  defcend  to  him 
on  the  death  of  his  father,  was  carried  into 
execution  by  the  court;  notwithftanding  the 
expectancy  of  an  heir  at  law  in  the  life  of  his 
anceftor,  is  lefs  than  a  poflibility  ;  but  yet 
it  is  fuch  as  he  might  bind,  by  levying  a  fhie 
of  the  lands  in  the  life  of  his  anceftor^  which 
could  operate  by  way  of  eftoppcl  after  the 
defcent. 


That  in  thofe  cafes  the  tranfadion  was 
eftabliihed  on  the  footing  of  an  agreement  for 
.valuable  confideration,  to  which  an  aflign* 
tnent  fecmed  nearly  allied  \  for  that  an  afTign- 


mcnc 
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ment  operates  by  way  of  agreement'  or  con- 
craft;  which  the  court  confiders  as  the  en- 
gagement of  the  one  to  transfer  and  make 
good  a  right  and  intereft  to  another. 

That  the  confideration  in  the  princfpal  cafe, 
was  not  fo  ftrong  as  for  money ;  and  if  the 
queftion  had  been  between  the  child  fo  ad- 
vanced and  a  bond  fide  creditor,  the  equity  of 
the  creditor  would  have  prevailed.  But  fuch 
advancement  was  a  confideration,  as  againft 
any  claiming  voluntarily  from  the  father^  as 
executor,  adminiftratoror  heir  at  law. — Upon 
thefe  grounds  Lord  Hardwicke  held,  the  eldeft 
fon  of  R.  had  no  right  to  the  redemption  of 
the  lands  upon  the  paymentof  500  A  and  dif- 
miffed  the  bill  with  cods. 

By  this  cafe,  it  feems,  that  an  affignment  (  4-44  ) 
of  a  contingent  intereft,  even  in  lands  of  m- 
hcritance  for  valuable  gonfideration,  may  be 
carried  into  execution  by  the  court  of  Chan- 
cery I  upon  the  ground  of  its  being  fuch  a 
contraA  or  agreement,  as  the  court  may  think 
fit  to  decree  a  fpecific  performance  of. 

/ 

And  that  fuch  contingent  executory  interefts 
or  polTibilities  in  lands  of  inheritance,  may  be 
pafled  at  law  by  fine  by  way  of  eftoppel,  ap- 
pears by  the  authorities  and  cafes  1  have  cited 

above. 
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Sapra^p.aS;.   above,  when  treaiing  of  contingent  remain- 
*  ^'  ders ;  for  it  is  wholijr  immaterial  as  to  th^ 

operatipn  of  a  fine,  whether  the  future  inter- 
eft  of  the  perfon  levying  it,  in  the  lands  of 
Vid.  Bro,        which  it  is  levied,  is  a  contingent  remainder, 

XT"  1  ^^ 

Sb  W.  Jon«i    ^^  any  ^^^^^  (\ytmt  or  executory  intereft;  the 
495-  fine  equally  operates  by  way  of  eftoppel  to 

the  perfon   levying  it,  and   thofc  claiming 

under  him  (a). 

There 


.  (a)  Mr.  Fearne's  obfcrvations  in  this  pafTage, 
muft  be  confined  to  contingent  executory  interefts, 
of  fieehold  lands  of  inheritance  only,  for  a  fine  can- 
not be  levied  of  copyholds,  and  a  furrendcr  of 
copyholds  will  not  have  the  cflFea  of  a  fine  in 
rcfpca  of  freeholds,  for  a  fine  operates  in  this  cafe 
by  way  of  eftoppel  to  die  perfon  levying  it,  and 
thofe  who  claim  under  him  ;  but  it  fcems  to  be 
fettled  by  the  cafe  of  GoodtitU  verf.  A/ir/J,  3  Tirm 
Reports  365.  that  a  furrender  of  copyholds  when 
no  ijlate  pajps  pannot  operate  by  eftoppel;  which 
latter  cafe  was  decided  on  the  authority  of  what 
Lord  HarAjuicke  faid,  in  the  cafe  of  Taylor  and 
Philips,  I  f^ez.  229.  {viz.)  *<  a  fine  differs  from  a 
furrender  of  copyholds,  for  a  fine  will  be  good 
againft  the  heir  by  eftoppel,  although  it  paffes  no 
cftate  at  all,  but  if  a  furrender,  is  not  good  (/.  f. 
does  not  pafs  the  cftate  to  the  lord)  there  will  be 
no  eftoppel ;"  and  no  eftate  can  pafs  into  the  hands 
of  the  lord  in  fuch  cafe,  becaufe  the  furrcnderor  baa 
no  eftate, but  only  a  poffibilUy  or  right,  which  can* 

not 


Tkere  ftlll  rcOims another  property  of  exe«» 
(Wtorjr  dcvi&s  to  be  taken  notice  of;   which 

belongs 

,  / 
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Mt  be  irmufirrid  t6  the  lord|  and  confequently  it 
A^  bound  by  the  furrender. 

■ 

Bat  where  the  inheritance  of  a  copyhold,  \t  in  any 
one  or  more  perfons,  fubjed  to  a  contingent  right 
im  another  perfon,  a  releafe  from  the  latter  to  the 
former  by  way  of  extingui(bment  will,  it  'feems^ 
difchargc  fuch  intereft.  For  it  is  a  maxim  in  lavr^ 
**  that  every  right  or  title  or  intereft  inpnfenti  or  in 
fitturi  by  the  joining  of  all  who  may  claim  any  fuch. 
right,  title,  or  intereft,  may  be  barred  or  extin- 
guilhed ;"  vid.  Lampef%  cafe  lo  Rip.  And  in  Jonn 
yr.R$ty  ftated /i/^r«  voL  I  •  544*  a  diftindion  was 
taken  by  Lord  Ktnyon  Chief  Juftice,  and  Mr.  Juftia 
BulUr  between  mere  poffibilities,  like  that  which  an  _ 
heir  has  from  his  anceftor,  which  is  nothing  more 
than  the  mere  hope  of  a  fucceffion,  which  is  not 
the  objeA  of  difpofition,  and  the  difpofition  where- 
of would  be  void,  and  a  polTibrlity  or  contingency 
itntpled  with  an  intereft,  under  which  latter  clafs  they 
confidered  the  right  which  paiTes  by  an  executory 
devife  fell.  And  ff^illes  Chief  Juftice  inGoodtitU  and 
Gurnell  cited  by  Lord  Kenyan  in  Jones  v.  Ree^  faid 
^*  executory  devifes  were  not  naked  poffibilities,  but 
in  the  nature  of  Contingent  Remainders."  And  if 
executory  devifes  communicate  to  the  devifee  a  right 
to  the  copyhold,  it  has  been  fettled  in  a  variety  of 

Vol.  ri.  M  m  cafcs^ 
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Vid.  rupn      belongs  to  them  in  common  with  contingent 
P*  ^    *  remainders  ^  what  I  mean  is>  that  an  execu-^ 


cafes,  that  one  who  hath  a  right  to  a  copyhold  may 
releafe  it  by  deed  or  copy,  to  one  that  is  admitted 
tenant,  and  by  fuch  releafe  his  right  is  extind,  waA 
he  is  barred ;  and  the  reafon  is  becaufe  the  lord  is 
not  prejudiced  thereby,  for  he  has  had  his  fine  upon 
the  admittance,'and  he  to  whom  the  releafe  as  made 
is  in  by  title,  vi%.  by  the  admittance  of  the  lord, 
vid*  Cp.  LitU  59*  tf.  Hetley  150.  4  Rep.  25.  Co. 
Comp*  Copyh.  50.  S»  3*  k  Fin.  Abr*  C$pyb.  Z«  a  74* 

But  if  there  be  uncertainty  in  the  perfon  to  take 

under  fuch  executory  derife,  it  feems  that  no  releafe 

can  be  made ;  as  if  it  were  limited  to  the  right 

heirs  of  J.  S.  there  a  releafe  by  the  eldeft  fon  of  J. 

,S,  would  be  void,  becaufe  this  is  a  mere  poffibiIity» 

for  it  is  uncertain  whether  he  will  be  right  heir  at 

the  death  of  his  father.     Ft  J.  i  o  Rep.  5 1  •     Accord* 

ingly  Lord  Mam/Uld  qualified  what  he  faid  in  R§e  ▼• 

Griffiths f  1  Bkcifi.  Rip.  605.  as  to  the  cafe  of  Silwin 

V.  Sihvin^  for  his  Lordfliip  faid,  ^  that  in  Sehvin  v. 

f//Mff»f  he.was  prepared  to  haire  fliewn  that  in  all 

contingent  fpringing  and  executory  ufes,  whin  thi 

pirfan  t$  taki  is  artainf  (o  that  the  fame  may  be  de« 

icendible,  they  arealfo  devifable. 


$9 


But  in  the  latter  cafe  I  apprehend  perfons  might 
bind  fuch  executory  intereft  in  equity  by  an  agree- 
meht  for  a  valuable  confideration«  Fid.  Hokfim  v. 
Trtf99r  ftatedby  Mr.  Fiarne  fupra  4429  3* 

tory 
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iofy  intercftj  whether  in  real  or  p^fonsl  eftateV 
is  tranfmiflible  to  the  reprefentative  of  tKe  de« 
Vifee,  when  fuch  deviiee  dies  before  the  con- 
tingency happens  ^  and  if  not  before  difpofecl 
of,  will  veft  in  fuch  reprefentative  When  the 
tonttngeifcy  happens. 

Thus,  iri  the  cafe  ofPinhUry  Sr.  Elkin  above'     (  :^4{  ) 
cited,  where  the  tcftator  in  cafe  his  wife   1*"^"'^  ^• 
fliould  die  without  iffue  by  him,  then  after  fapra,V.^$9' 
bir  ieciAjei  he  gave  So/,  to  his  brothcK     Af-   Vid.  i  P.  W. 
ter  the  teftator's  death,  tlie  brother  died  in 
ih^  life- time  of  the  Widow,  wha  afcirwards 
died  without  leaving  any  iffue.     The  court 
held  that  this  poQibilrty  devolved  to^  the  eze-< 
tutors  of  the  brother,  though  he  died  before 
the  contingency  happened ;  and  decreed  the 
legacy  accordingly^  with  intereft  from  the 
widow's  deaths 

^  And  fo,  where  the  teftator  devifcd  land  to   Car.  Temp, 
his  fon  B.,-  but  if  he  fhould  die'  without  iffue-   ^^1^  ^^J* 
male  of  his  body  then  livings  or  which  niight    Wiihen • 
be  afterward   born,-  that  then  his  daughter 
fhould  receive  ^t  her  age  of  twenty-one,  or 
day  of  marriage,  which  Oiould  firft  happen, 
the  fum  of  3500/.  (over  and  above  a  portion 
before  bequeathed  her)  but  in  cafe  the  contin- 
gency of  his  faid  fon^s  dying  (hould  not  hap« 
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pen  before  his  daHghtcr's  faid  age  ord«y  of 
marriage,  that  then  fhe  ftiould  receive  thatfym 
wheneverfuch  contingency  might  happeisand 
charged  the  faid  legacy  or  portion  on  tht  real 
eftate.  The  daughter  married,  bavitig  at^ 
tained  her  age  of  twenty-one,  and  died  in  tht 
life-time  of  her  brother  B ,  who  afterwards 
died  without  Iffue-malc :  Lord  faliot  decreed 
(  446  )  that  the  legacy  flioiild  be  raifcd,  for  the  bene- 
fit of  the  adminiftrator  (the  huiband)  of  the 
daughter :  and  he  held,  that  though  it  did 
not  abfolutely  vcft,  bccaufe  it  might  never 
arifc,  yet  it  fo  far  veftcd  as  to  be  tranfmilTible 
J  J.  W.  414.  to  the  reprcfcntati ve.  This  decree  was  after- 
wards affirmed  in  ihe  Houfe  of  Lords. 

So  where  a  re  ft  a  tor  devifed  to  j1.  and  his 

heirs,  and  if  A.  (hould  die  before  twenty-cme^ 

then  to  B.  and  his  heirs:  A.  died  before 

twenty-one,  but  B.  died  before  him.     The 

Vio.  V  8.  p.    queftion  was,  whether  B:%  heirs  Ihoold  take  ? 

II*  ca  38.     j^  wasobiected,  that  the  limitation  to  B.  up^ 

Wood.  on  /^/s  dying  before  twenty-one,  was  but  an 

executory  devi/e^  and  that  fuch  devifes  have 
always  been  conftrucltl  as  poflibilities  only. 
But  the  court  held  clearly,  that  although  JB. 
died  in  the  life-time  of  y^.,  yet  5.'s  heirs  might 
Well  take  under  the  executory  devife;  as  fiic^ 
devife  was  to  be  confidered  equivalent  la 

poiiit* 
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point  of  intereft>  te  a  contingent  Femainder, 
and  confequently  tranfmiflible.  And  (6  where  Chauncy  v. 
legacies  were  devifed  to  children  to  be  trans-  ^??!*^"^ 
lerred  to  them  at  their  refpeftive  ages  of 
twenty-one  or  days  of  marriage ;  and  that  in 
cafe  any  of  thern  (hould  die  under  that  age> 
or  marry  without  confent,  &r.  his  or  her  (hare 
ihould  go  to  the  others  at  their  ages  of  twen« 
ty-one.  Lord  Hardwicke  held^  that  a  (hare  ac-- 
cniing  by  the  forfeiture  of  achild^s  marrying 
without  confent,  relied  in  another  child  who 
attained  twenty-one  but  died  before  fuch  /  aa'j  \ 
forfeiture,  fo  as  to  intitle  the  perfonal  repre* 
fentative  of  fuch  deceafed  child,  to  an  equal 
ihire  thereof,  with  the  other  furviving  chil- 
dren ;  for  (faid  he)  where  either  real  or  per- 
fonal  eftate  is  given  upon  a  contingency,  and 
that  contingency  does  not  take  effeft  in  the 
life*time  of  the  devifce ;  yet  if  real  bis  biir^ 
^d  if  perfonal  i^iV.^A^^fir/^r  will  beintitled  to^ 
it;  for  though  in  law  a  pofTibility  is  not  af- 
fignable^  yet  in  equity,  where  it  is  done  for  a 
valuable  confideration,  it  has  been  held  to  be 
affignable,  and  is  tranfmiOlble  to  the  repre* 
fentative  of  devifee. 

So  where  B.  in  confideration  of  natural  Peck  v.  Pw* 
love  andafFtftion  for  her  niece,  and  to  fecure  -,!         '    . 
roher  feparate  ufe  her  perfonal  eltate  after  her 
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own  deceafe,  gfranced  all  her  perfonal  cihitetf 

truftees  in  truft  for  herfelf  during  her  natural 

life,  and  after  ber  deceaje  and  payment  of  her 

debts  and  funeral  expences,   in  truft  for  the 

Ible  and  feparate  ufc  of  her  niece  alone  and 

And  vide        noc  for  her  hu^and,  or  for  fuch  perfon  as 

}  V  2  47-      flie  fliould  appoint.    The  niece  died  in  the 

119!^         '     life-time  of  5.,   and  after  Bh  deaths   her 

{BJi)  executor  and  refiduary  legatee  filed  his 
bill  againft  he  perfonal  reprefentative  of  the 
niece  for  this  perfonal  eftate. 

'   (  44.8  )  Lord  //tfr^te;/Vi(^  faid,  that  under  a  truft,  a 

contingent  ^ptereft  might  go  to  the  executor 
or  adminiftraror,  though  not  vefted  in  the 
perfon  during  his  life^  and  that  in  the  fame 
planner  the  contingent  mtereft  here  would  go 
to  the  repefcntative  of  the  niece,  and  accord- 
ingly difmiOTed  the  bill. 

Goodright  v.        And  in  apothcr  late  cafe  of  an  exect^tory 

Scarle,  dcviff  of  real  eftate,  where  the  teftator  devrfed 

*  ^^'      lands  to  his  (on  G.  his  heirs  and  aftigns  Ibr 

.  ev  r,   but  if  he  happened  to  ilie  under  the 

age  of  rwcn'^y  one  jjears,  leaving  no  ifluc/then 

he  dcvifcd  the  lands  to  his  (the'  teftatot's) 

mother  P.  in  fj^e.     After  the  d^-ceafe  of  the 

teftator,  his  mother  died  in  the  life-time  of 

G.  who  aftefwardsdied  under  age  and  without 

.  iffue  i  and  ir  was  held,  that  by  virtue  of  the 

executory 
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^executory  dcvife  to  P.  the  lands  veiled  in  hef 
heir  at  law  upon  the.  happening  of  the  con7 
cingency,  viz.  upon  the  deceafe  of  G.  under 
age  without  iflTue;  and  that  this  intereft^ 
whilft  it  was  contingent  and  before  the  event 
happened^  did  not  fo  attach  in  G.  who  was 
heir  at  law  of  P.  upon  her  deceafe>  as  to  carry 
it  on  his  death  to  his  heir  at  law,  who  was 
not  heir  at  law  to  P«»  but  that  it  veiled  in 
that  perfon  who  was  heir  at  law  of  P.  (the 
ifirll  purchafer)  at  the  i\vM  the  contingency 
happened. 

And  this  indeed  is  agreeable  to  that  rule  of      (  449  ) 
defcenty  which  requires  that  a  perfon  who 
claims  a  fee-limple  by  de/ceni  from  one  who 
wa«  firft  furcba/et  of  the  rcyerfion  or  remain-   vide  Co.  TJiu 
der  expeftant  on  a  freehold  eftate>  muft  make    1 1  •  *>•  i4-  *• 
himfelf  heir  to  Jucb  purchafer^  at  the  time  ^^ 
when  that  reverfion  or  remainder  falls  into 
pojjijjion.    So  here  the  intereft  of  P.  was  fu* 
cure,  Ihe  had  no  fcilin  of  the  freehold ;  and 
therefore  the  perfon  claiming  by  dejcent  froni 
her,  mull,  by  analogy  to  the  above  rule,  be 
heir  at  law  (o  her  when  the  eftate  fell  into 
pofielfion.     And  as  to  the  queftion  Itartcd  in 
that  cafe,  whether  this  executory  intereft  did 
not  by  thedefcentof  itfrom  P.  at  her  deceafe 
ppon  G.  wko  was  then  her  heir  at  law,  be- 
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come  merged  in  the  fee  which  he  took  by 
defcenc  from  his  father  (he  teftator),  it  va-^ 
tiiihes,  when  we  confidcr  that  the  executory 
fee  devifed  to  the  mother,  could  have  no  e%^ 
iftence  before  the  deceafe  of  the  Ton  under 
age  without  iOuei  for  upon  that  event  enly 
could  itarife.  Now,  how  was  it  potGble  for  it 
to  merge  before  it  had  any  exiftence  ?  If  it  could 
be  cxtinguilhcd  by  merger,  it  muft  be  by  its 
union  with  a  greater  eftate  out  of  which  it  wai 
to  arife,  and  of  which  it  might  be  confidcrcd 
as  part,  or  at  lead  as  an  extradion.  Buc  how 
are  two  eftates,  to  unite,  or  one  to  become 
blended  and  confounded  with  or  abforbed  in 
the  other,  when  both  are  of  equal  meafure, 
viz.  both  fee-fimples;  and  of  which  the  one 
(  450  )  cannot  commence  or  partake  of  exiftcnce  at 
all,  but  in  an  event  which  deftroys  ^nd  anni^ 
hil^tes  the  other f 

Laftly,  I  (hall  obferve,  that  in  c^fes  of 

-    Ab        contingent  or  executory  interefts,  the  court 

400.  of  Chancery  will  interfere  in  behalf  of  the 

Ch^''"ncf       P^rfons  ihtitled  to  fuch  interefts,  to  prevent 

unreafonable  wafte  being  committed  by  the 
ttnanrs  in  pofleffion,  as  appears  in  the  cafe  of 
Dayretl  v.  Cbampnefs,  The  court  has  even 
gone  fo  far  as  to  decree  a  reftitution  of  the 
value  to  a  contingent  remainder-nian,   for 

I  w^fte 
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waftc  committed  before  the  contingency  hap- 
pened, by  the  tenant  in  poiTefllon  in  collulioa 
with  the  perfon  in  titled  to  the  inheritance  ia 
remainder.  As  ivhere  ji.  being  tenant  for  99 
years  determinable  on  his  life,  without  im- 
peachment of  waftc,  except  voluntary y  remain- 
der to  truftees  to  fupport  contingent  ufcs, 
remainder  to  the  firft  and  other  Tons  of  A.  fuc- 
ceflively  in  tail,  remainder  to  B.  in  fee;  A. 
having  no  fon  then  born^  agreed  with  B.  to 
fell  timber  and  divide  the  profits;  a  fon  was 
afterwariis  born,  and  Lord  Hardwicke  decreed 
that  the  fon  fhould  recover  againft  the  reprc* 
fentatives  of  B.  (tf) 
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I  Yttey  514, 

546. 

Garth  v.  Sir 
John  Hiid 
Cotton, 


(a)  And  where  the  tenant  for  life  hat  alfo  in  him- 
feir  the  oexi  exiftenteftate  of  inheritance,  fubjed  to 
intermediate  Contingent  Remainder^  he  ihall  not 
take  advantage  of  his  own  wrong  in  cutting  down 
timber^  but  the  court  will  preferve  it  for  the  benefit 
of  the  Contingent  Remainder-men.  As  where  j/. 
was  tenant  for  life,  with  Contingent  Remainders  to 
his  firft  and  other  fons,  with  other  Contingent  Re* 
mainders  over  (with  truftees  to  preferve  ail  the  Con« 
tingent  Remainders^  remainder  to  J.  in  fee.  All 
the  Contingent  remainders  being  yet  in  expeAancy, 
ji.  cut  down  timber.  And  on  a  queftion  between 
j/,  and  a  Contingent  Remainder- OMn,  not  a  fon  of  - 
^.y  born  after  cutting  the  timber,  as  to  the  right  to 
l)]e  timber^  the  Lord  Chancellor  was  of  opinioni  that 
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as  it  was  not  competent  for  A.  to  cut  down  timber 
in  refped  of  his  life  eftate^  he  (hould  not  take  ad- 
ran  tage  of  hfs  own  wrong;  that  the  timber,  al« 
though  by  feverance  become  perfonalty,  was  yet 
bound  as  far  as  it  could  be,  to  the  ufes  of  the  realtj. 
And  there  being  then  no  perfon  in  being  emitkd  4o 
it»  as  A.  might  have  a  fon^  it  was  ordered  that  the 
value,  together  with  intereft  from  the  time  of  the 
fale,  fhould  be  paid  into  court,  fubjefi  to  further  or* 
der  with  liberty  for  any  perfon  interefted  to  apply. 
Witiiam  r.  Duke  of  B^ltgn.  Cox's  notes,  3  P.  fT. 
268. 

But  in  cafes  where  there  is.  no  collufion  or  wrong 
done  by  the  remainder-man,  it  has  been  held  that 
the  firft  taker  of  the  inheritance  is  intttled  to  tini* 
ber  fallen  by  ftorm,  or  by  the  a£l  of  the  party,  and 
accordingly  it  was  held  by  Lord  Tburkw^  in  the  cafe 
of  La  V.  Alfton^  3  Br9.  Ca.  Cban.^J*  that  if  a  party 
cuts  timber  on  an  efiate  in  which  he  is  not  intided 
fo  to  do,  it  will  draw  an  account ;  and  that  he  muft 
fuffer  himfelf  to  be  confidered  as  the  bailiff  of  the 
femainder-n^an. 
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N.  3,  The  Notes  are  tderred  to  by 


TAKING  only  a  preceding  eftate  for 
years,  508. 
Taking  the  particular  eftate,  and  the  eftate  to 
his  bfirSf  &r.   by  different  conreyances, 
117— 131. 134. 

And  vide  iTteeftOm. 

CelTer  of  (Site0» 
Vidcarcjf. 

CoUatetal  ^efr* 

Of  a  devife  over  to  him  reducing  a  preceding 
limitation  in/a  to  an  eftate^tail^  179 — i%u 
Vol.  II.  ♦  M  m  6 
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ConUftlott^ 


Subrequenr  or  precedent,  62. 

Annexed  to  a  preceding  eftate,  39^2—398, 

399. 
Whether  the  condition  extends  to  Juhjequent  //- 

mitations  is  always  a  queftion  upon  the  appM^ 

rent  intent,  399,  ir.  (a) 
Jfthe  condition  annexed  to  the  preceding  ejtati  he 

too  remote  J  the  ultimate  limitation  being  equally 

remote  in  its  creation,  is  void,  i^y^ifio* 

454—463. 

Cooftrued  a  limitation  inftead  of  a  condition 
500,  501. 


And  vide,  Contfnffe«C?  and  P^WeHittg 

Cftatcsf. . 
ContiCtfonal  tiefifGr. 

To  take  effeEl  upon  a  contingent  event,  to  he  dcj^ 

tided  at  or  btfore  the  deceafe  of  the  devifor, 

iifiinguijhed  from  an  executory  devife,  136 
note  {a). 

m 

Contiitfonal  Ifmftatfott^ 
5 J— 62.  511,512. 

Upon  an  cftatc  tail,  barrablc  by  recovery,  5S. 


INDEX..  $it 


!• 


Of  the  fame  words  different  when  applied  to 
different  cRucs,  199.  197,  n.  (a). 

"  In  default  ofcbiHren^  ^.  How  conflrued.-^ 
whether  diffifretil  when  applied  to  real  and' 
per/onal  efiate^  1 64.  n. 

That  in  a  will  it  is  immaterial  wfiich  words 
come  firft  or  laft^  4. 

miate  introduced  in  a  deed  by.  a  provi/b,  con-- 

Jidered  as  an  eftate  actually  injerud  in  that 

very  place  in  the  antecedent  courfe  of  limita^ 

t  ions  9  where  it  was  direSed  U>  takfe^eS^ 

WoihIs  ferving  to  introduce  a  remainder  in^ 
ftead  of  abridging  tht  preceding  eftate^  51. 

And  vide  ^^jeceHf 00  cSate. 

General  words  reftrained  to  iflue  of  a  particu- 
lar marriage,  119. 

Limitation  of  perfonal  eftate  after  dying. with- 
out rflue,  when  confined  to  iflue  thin  livings 

185— J93>  '97>  ^1^1  ^ZS  »•  W*  ^61  n.  (4), 
378— ftSi. 
Of  real  eftate  after  dying  without  leaving  iflue, 
when  conftrued  a  general  failure  of  iflue, 
53,  194—113,  i8»  n.  {a),  191  n.  (tf),  215 
n.  (tf)« 


54* 


INDEX. 

Cottfiru&fon« 

Leaving  iflue,  nor  defcrlptto  perfbnac,  where 
a  power  of  difpofition  over  ibt  whole  is  vefied 
in  ibefirft  taker ^  225  n.  {a). 

Contra^  where  a  mere  power  rf/pec^catum  in 
thefirfi  legatee^  aay. 

Qftrufts  muft  be  governed  by  intention^  3048.  (ii)« 

Difference  between  words  making  an  exprefs 
cftate  tail  or  raifing  one  by  implication^  in 
regard  to  an  executory  devifc  of  perfonal^ 

Vide  pecfonal  turn. 

Of  the  coojun&ion  copulative  for  tht  dijjunffiveg 

and  vice  verja^  3S9i  389* 
Of  a  limitation's  becoming  good  or  roid  in 

e?ent.    Vide  Lfmftatf  OH* 

Of  DISCRETION ARY  conftru£tion|  399  n.  {0)9 
429. 

Contfnffencp  or  dTontiftfot!* 

Words  not  importing  a  contingency^  but  de-< 
noting  when  the  remainder  is  to  take  effed 
in  poffeffien,  5  >  9,  520. 

Vid.  Connitfon,  and  jpartCctilor,  and 
pjcccuftt  5  Cftate. 

Continsent  eSate,  -vide  C(fate« 
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Contingent  Eemafnuer. 

DiftinguiOied  from  an  executory  devife^  1—59 

SO- 
TranfmifTible  to  the  heirs  of  a  perfon  dying 

before  it  ycfts,  532,  533- 

How  transferrable,  525 — 528. 

How  not  devifable  before  it  vefts^  439. 

Of  a  contingent  remainder  becoming  an  ex- 
ecutory devife,  and  vice  ver/a^  492--497, 

Limited  on  a  condition  annexed  to  a  preced-  , 

ingeftate,  how  afFeAed  by /^iVi^r^  of  that 
eftate,  or  non-ferformance  of  the  condition. 

And  vide  ewcuto^p  2:)eJ)ffe* 


Coppl^oltij?.    . 

Contingent  remainders  and  exeeutorj  intereji 
therein^  bow  barrabUy  52S  n.  {a). 

Such  intereji  may  be  extinguijbed  by  releaje^  ibid. 

Surrender  of  copyhold^  where  no  efiate  gaffes 
will  not  operate  by  eJioppeL  528. 


7be  foundation  of  this  doSrine  333  n.  (a), 
Afplicable  to  executory  devifes.  ibid. 
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DefCCttt,  525, 535* 

And  vide  CWUtOl?  BeWft,  where  the  free- 
hold defccnds  in  the  mean  time,  and 
ptit9  OC  &c.  where  they  are  words  of 
limitation. 


De00natftf  petfottae. 

Vide  ptiX»  Of>  &c. 

Of  red  ejtates  after  payment  of  ieitit  £vifihl< 

into  two  daffies t   28  a  n.  (0). 
^eir  operation  on  the  eftates  devifedt  283. 

vid.  iLfmftation0. 
vid.  conlttuSfon. 


Dotoer. 

or  the  execution  of  an  eftate,  &c.  fo  as  to  iii< 
title  to  dower,  310. 

Durante  Diliuitate, 
Vide  Cftate. 
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Will  interfere  in  the  regulation  of  inter0s^  as 

to  perfonal  eft  at e^  created  iy  and  dependant 

an  its  own  jurifdiEtion^  40^  48. 
Will  Jecure  ferfonal  chattels^  as  between  tht 

tenant  for  life^  and  the  ferfons  to  whom  they 

are  limited  over,  againft  the  di/jpofition  of  the 

ftrft  taker,  46— '48. 
Will  not,  where  the  ferfonal  reprefentatives  oftha 

fir  ft  taker  of  an  ahfolute  inter  eft  in  chattels^ 
'  claims  againft  them  in  remainder,  und&  and 

iy  virtue  of  a  covenant  only,  decree  ajpec^fic 

execution,  161,  n.  {a). 


Pur  autre  vie,  vide  Pur  autre  vie^ 

To  be  enlarged  on  condition.    Vide  C0tt* 

Diftinftion  betwen  eftaces  veiled  in  po/piffion 

and  in  intereft,  141,  345—3891  5^^* 
Where  veiled,  77.  375—389,  sao. 
Where  notvefted,  396, 5*0, 521. 
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$*6  <I    ^    P  f»  ^- 


^0RfiMf(< 


s^ettiidliioh  to  d«nftniM  k  '^Yicle^ 

^  •-»  -  ^       ^     ~     •",  - »       "%*    ft 


wroe*^ 


V  fae  or'aot^'4,  t;^— 182,*  igi . 
^fi«(«iice  between  the  firfl:  Htmlktioa'j 


•       .  ». 


X 


Coqdmoml  iimicijtkm  \xfc 

DUional  Ltmitatfon. 


»  ^  <* 


fv 


r«U  of  {iferfoiial  cftate.    Vide  plNJiMtal 


dfej  3^51  et  MA.  n.  («).    Aiaiv  ^khri^ 
mainder  «mjf  te  UmHed  tbtrtufv^,  Jafy-Ht  #. 


€tl(9P^^  5^  53>'  •  ^^ 


».   ' 


i 


flmatoip  iiiijffe-  t. 


J  « t  • 


Defined  and  diftii^uifhcd  from  a  coittiogent 


I   N    b   £   Jt  ^47 

The  Icvendl  foris  of|  23~-49»  34^g^3^4i 

j* i?ot«ftcr  it^ffi^;^  of  fiipporriiig  . 

a  remaidder^  s,  4^iy.  492— 49^^ 
/r  «Pift^^  tbifUmitatkH  is  itftdr  d  devijii  in  fit 

Jim^%  tboHgb/mb  antfHdm^drt^imfiiJi 

not  vefiid^  but  ijmtiugenti  if  tbi^ idttri$t*  di* 
: :.  vyk^if  fimitajf  taki  effa  M  'i^ksmei  tf 

tbieftdtefirftdi^i/iii  dna/t^fitiimtdvilM^i^ 
timitations  over  of  ibatub  real^  0ft&  s  de^ 
.   vyi  to  Jime  forl^i^artpodasMfouimjdi^ 

So  Aougb  UmiNd  on  tm  eoeHts^  ono  of  wbick 
J  mflHf  decided  immiHauly  on  the  dMermim* 

Hon  oftbi  fartieukr  efiatOy  zu  . 
no  fame  doRriUt  in  equitj  ektends  io  obatteU 

Ifohdpvefied ijf  u feoffineid^^^i.  n.  (0)4     ^ 
Afttf  a  geoenl  dyingwiiboue  beifs  or  iffitbout 

But  confined  to  twentjr-one  jp^n^  era  life  in 
beings  or  CWenty-one  ycars>  after  a  life  in 
beingi  is  good  ^3—81^  i8i— 186, 8  j  ».(j). 

So  to  one  for  life  aftct  a  dying  without  iffucj 

6fr.  479 — 28f. 
That  by  the  time. of.  vefting  of  m  executory 

devife  (o{  real  eftate)  is  meant  vefting  of  the 

N  n  a  -  -    -^''"^  '  ^-  ^ ' 
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How  oot  dtftj'odUbIc,  50-^^. 

When  deftruaiWe,  58— 7», 

//  may  he  Jo  limited^  as  that  Us  taking  effiff  may 

depend  upon  Jhc  aS  of  the  own^r  of  ijkijet^ 

wbicljl  precedes  it,  8 1>  n^  {a). 
Carried  beyond  the  allowed  limits ^  will  be  valid 

to  the  extent  allowed,  wber^  the  exeefs  cfin 

he  dijlinguijbed,  83,  »•  (^)»        _ 

vidcEenw. 

Biftinguijhed  from  a  conditional  devije  to  t4ke 
ejffeS  upon  a  eontingent  event,  to  he  decided 
at  or  before  the  tejlator^s  deatb,  136,  n.  (tf).. 

Of  a  limicacion  taking  cfftSt  cither  as  a  re* 
mainder  or  as  a  conditional  limitation  or  exe^ 
cutory  devije.    Vide  Lf Olf tQtf OR. 

Limited  on  a  condition  annexed  to  a  preced- 
ing cfiace,  how  ai/fe^ed  by  the  failure  of 
that  eftate,  or  npn  perfonnance  of  thecon- 
dition,  3^a,  398,  399. 

^  Of  an  executory  devife  beconnihg  z  contingent 
remainder y  and  viceverfa,  49I— 497. 

That  after  one  executory  linnitationj  afl  that 
follow  muft  be  fo  too,  JJ4^-389. 

Of  an  executory  limitation  becoming  good  or 

void  in  event.     Vide.|Litnft8tf0n. 
That  the  freehold,  if  tindifpofed  of  imme- 
diately, defcends  in  ttie  meofk  ticn^  to^t^e 
iidr  Jtt  te¥^,  375,  390,  $09— 512. 
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Of  limitatrons  over  aftei"  exetutory  devifes, 

358—492. 
Of  executory  intercfts  fn  te'i'ms  ^nd  tjthcr 

perfonal  cftates  being  devifeable,   521-*- 
•    J24.  • 

Eicecutdry  limitations^  how  transferable^    5 1, 

How  tranfmiffiblc  to  the  reprefentative  ^f  tjie 
perlbn  who  dies  before  itvefts, '527—5  34. 

Where,  though  a  preceding  limitation- is  exe^ 
,  cutory  and  contingent^  a  fubfcquent  one  tho' 
executory  and  future,  may  not  be  uncertain 
or  conditional,  381 — 391,  511,  512, 


Fee. 

Difference  betwen  the  firft  limitation  being  in 

fee  or  in  tail^  in  regard  to  the  fubfequcnt 

one  being  a  remainder  or  only  a  conditional 

limitation  or  executory  devife,  51 — 54,  390, 

39'* 


r      « 


•   '-     •    '.  ^ 


Bars  tm  'ijuUiBie  eftate  taili  %6. 


«•« 


f . 


i$»  I    N    D    H   X, 

jTine. 

Msi's  mOkiM  rmmukrt  mid  fiber  Jktmwr. 
iiuetiiorj  huer^St  528.  ^ 

Vide  COPIfflOlW. 

To  fupport  eondogent  rtmnoden,   n^xii, 
fji.  494. 
And  vide  9tKeltO{   v4  l^ffltfCttUUf 

f tttiite  limftatf  on* 

Per  ver^a  defra/enti  or  defiUuro, 

Vide  Ldttftatiotk 


It)efr0  of,  ^. 

Where  words  of  purchaie,  492>  493* 

Of  the  vord  i&Wr  of  th$  M^^in  the  ;0(p[j|§f  ,  £ 

number,  307,       J.      ;    .! 
Where  words  of  Station  or  fwrA^  in  limi- 
tations of  periboal  eftates,  165*  168;  lyot 


l-K^O^'^"^/'--  55f 


.  ^ 


ferfcnul  (intisifiitvfef^j^Vt]!^ looms  tamiet 
teu/edcr  Ut /eparafely,  hf  may  jvifb  jke 
btredttamtnts  on  wbicbtbe^^ani^miend^tt 
36—38. 

^e  effell  of  limitatiim  of  teal  or  ferfonal 
(battels t  as  beir  looms,'  467. ».  («)♦ 

Tide  If rrUWtttlW. 


t. 


3WpfCat(on.    3,  1 17, 1 1 9, 1 24— i"^  r,., 

Sntafl  or  Can* 

Vide  CSiltCi 


Vide  pitCMtal  efface. 
SttflftlMtff  Unwifh^ei:;}  pr  iftttfta< 


«  I 


Require  J  /#  ^^  /jpA^  i^y  devi/be/er  B/e,  of  per- 
Jonal  cbaetels^  35. 

Nn4 
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Wat* 

Ufedasa  word  of  purchafe,  55,  187^  iW» 

307.-343 
Dying  without  ifllie,  reftrained  to  iflue  tktm 

Hiring,    Vide  ConSCUSfOtt. 


•  «        * 

Forlires.    Vide  ]9ttt  autte  fife. 

To  bar  a-timitation  io  tail  of  a  kafe  p«r  4uiir$ 

w,  310—318, 


Ifmitatton. 

Cooditiooal.  Vide  COtltlftfOnal  tfnJfHl' 
tfOtt. 

In  part  enated  by  me  deed^  and  in  fart  in  ano^ 
tbfr,  cannot  be  anJHidatedy  123,  2^5/ 

So  limited  as  to  take  effeA  either  as  a  ce* 
mainder.  or  as- a  conditional  limitation/ Or 
executory  d^\\h,  iiS,  136, 141, 142, 14^1 

389— 391,  its©.  49^« 
After  an  executory  eftate-uil,   141,  370-; 

375»3«9« 
InterventDg.    Vide  liQ^Vt^n^*. 
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Wifh  a  dcuhU  contingency^imfUed  asj$  realfr9*^ 

^/Jf,n6— 222. 

But  mt  albnbeJ  where  a  remainder  admits  ef 

hemg  amftrued  as  vejked^  2t2. 
Concurrency  or  fubftitutcd  one  in  the  rooo) 

of  anothefj  491. 
Of  the  trufi  of  a  term  for  raiftng  foriionf.  m 

sitter  of  two  contingencies ,  of  which  ^one  is 

within  the  .dUoKiued  UmUSy  will  £f  good  i»  that 

events  154,  n.  («)•  »  .    . 

But  this  frinciflf  admiffihle  only  yvhero  the  cm- 

tingenci^s  arecapahle  of  being  divided^  15  6* 
After  payment  of  debts  generally^  feems  too  rr- 

mote  as  an  executory  devifcy  295. 
^fi^re  if  court  can  give  effeU  tofuch  a  limits- 

tton,  297. 
Puture  limitations,  to  what  limits  confined, 

«i— 86, 323— 333-  And  vide  Cmutfl^? 

Dedift  and  pecpetuftp. 

per  verba  ^efr^e/enti  or  defutUrOj   134, 1,36, 

491,492- 
Words  of  limitation  or  ptirchafc.  Vide  tytltSi 

Of,  &c.  jffue  and  ipurc&afr. 

T.o  perfons  not  in  eji,  ji8, 134, 136,  313,  324. 

vide/a/r*  pec  iwcua  He  p^aefemc,  ape 
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AJtif  s  devifif  of  tbe  ftt-fimfU  io  trujttisfcr 
payment  of  debts^  take  effeS  as  irujls  in  eqmtj. 

Of  a  limitatioii's  becomiog  good  or  void  in 
event,  134, 1 J5, 154,  n.  («),  415—492* 

Where,  though  a  preceding  limitation  is  4xe^ 
entory  and  eon/ingenty  a  fubfequenc  one, 
ditug^  fbture  and  executory y  msij  not  be  em* 
lertain  or  umbtimuU.     Vide 

S)tftffir. 


*  v<  t  ,  •  n  M 


JJmitations  of  real  or  ferftnal  ebattets,  through 
the  medium  of  trujts^  either  together  witb^  or 
hy  reference  to  Umitationc  rf  freeholds  467^ 
n.  {a). 

Vide  jFutttre  Kmttatfoti*  -   . 

1 

not  nt  limkatfoM.fi/allie  toi^nud  m  $e  ite 
emtutcry  dtvife.  If  k  may  ke  *'>hna^iUlir  " 
4— I7t  i97y  »•  f*)'   "  .         A-  ^  0 

Tif/amt  maxim  apfOes  to Jp^H^l^i^,  |«/  "^^' 
TUf  maxim  4«4s  wrt  afffy  vHlnnrbehfeiit^  ^ 
tejiatw  or  autbir  of  the  trtt/f  oi'  Smtt^ioii  ' 
flainfy  appears  to  c9ntra£Et  the  Je^u  im^  ' 
Jlruff ion  of  the  limitation^  205, 


INDEX.  ^5i 

©ccupant,  3iij3H- 

For  years,  513,  51 4^. 

That  the  particular  eftate  uid  remainder  muft 
be  created  by  the  lame  conyeytface,  117, 

13a.  134-  '     . 


V 


4 

«3o,  3>3— 344, 


'    .> 


Limited  by  will  6t  by  way  of  tm&fer  tiftt 
remainder  ov«r,  26. 

OhftrviUifins  m  ttrettmjtmees  rehttiw  to  the'' 
degrft  tr  quality  of  tht  property  aequireJ 
ty  firfims  taking  the  limited  or  r grained  in- 
ter^for  l^t  therein  under  teftamentcay  dif* 
p^vm-tf  Umiuams-pJ  trufia  3|-~49* 

^eyi^  tfthe  nf*  ^fiamitjtre,  (ste.^Unot  hr 
a  wtfe  rf ber parapber»alia'i^^»        ,r 

ma  suikori3»_  tb/f  Uui^  theiH  Jltpumttir  frm 

ikt  ipHffs  k  wM  fl^.  ff*  2^* 
VotsnoianftbtriMi  t^e  p^nhig  tbmt,A%^ 


>  • 


*  ^ 


*<*> 
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UPetCiiiial  €ffate. 

Ouiiiot  be  limited  over  after  ^generMl faSmre 
of  iffUe  or  bdrs^  144. 

But  may  after  a  failure  of  iflue,  (dc^  or  anj 
other,  event  confined  to  twenty-one  years 
after  the  period  of  a  life  in  being,  79,  279, 
281,  473,  490.     And  vide   CjteCtttdl? 

That  it  cannot  to  be  intailed;  16  u 

But  that  a  limitation  riierodf  in  tail  veft&th« 

whole  in  the  fkft  takery  167— 171,  300. 
Diyerficy  taken  between  an  cxfrefs  and  imfUed 

limitation  in  tail  oi^f^JjaMlt2i^xt^^2l>^ 

That .  the  diftihdion  (b  taken  between  an  ex* 
frefs  and  implied  limitatio||  in  tail  of  a  ffT" 
Jonal  eftate  does  not  hold  univcrfally,  232, 
231. 

The  cafes  refpeAing  the  diftindion  between 
an  exprefs  and  implied  limitation  in  tail  of 
ferfonals  reconciled  on  another  principle^ 

DifTerencc  between  an  expr(fs  tttzte  fbr  /^< 
and  an  indefinite  limitatiooj  in  refpefi  to  the 
devij[e  over  upon  dying  mfbouf  ijke,  ^SST' 
261,  .275-r277. 
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Perfonal  Cftatc. 

£/iate  for  life  in  anceMor,  arid  a/nrwajyis  t^bis 
J^iits  gentral  er/fecisl,  does  not  dltoays  trMt 
ejlate  tail  in  perfonalejtatt^  3^0j~3<>8i  304* 

That  executory  devifes^and  trofts  t>f  perfooal  ^ 
estates  are  governed  by  the  fame  rules. 

.  Vide  Cectn. 

Limitation  after  a  dying  without  iflTue^  wfietl 
,   cooflrued  without  iifue /i'isi  Uving,    Vide 

CojQficttSfont  .      < 

Devife  of  tntereft,  dividends^  profits^  payments, 
'  ufty  tec.  of  perfonal  eftate,  26^  169^  lyi^ 

I73>  ^93»  2.<o,  238,  300,  396. 
Of  the  intermediate  profits^  &r.  during  the 

time  an  executory  Limitation  is  in  fufpence, 

andnotvefted,  513—518. 
Of  the  dillindion  that  has  been  taken,  but 
.   now  exploded,  between  a  bequell  of  the 
\  tntereft  and  a  bcqueft  of  the  principal^  in 

certain  cafes,'  1 93." 
Cfitid/m  in  ca/es  wBere  the  di/tinffion  is  ex^ 
.plcded,  and  where  it  Jiill  continues,  1 74,  tk  (#)• 


1 . 


pfits  being  aflignable  ordevifeablcy  501,  502, 
521-5JI. 

And  vkte  CQntfn0enc^ 


5ff  1  K  D  e  X. 

m-  A 

m 

Ofapp^iMnt^  Us  luuute,  347  m  Mi^^^    . 

Cannot  he  executed  Jo  as  to  pve  an  ijtait  /<  fhi 

unhm  ibUdof  an  gniorn  ebUd  as  afur^ 

ihafer^  IM.  34^374^  in  n.     .         _ 

Or  mfavanr  ofaJtroMger^  SAL  "^ 

lyMdedinto  gimral  ind/peciaU  ^4%iMMote4 

Suhjea  bk  both  fredt^atmnts  to  ikot^atavi  rnU* 

IM. 
Ohferoatms  as  to  thefemts  efemadh^^fiidt 

p9Wirs,.^7^^3ZZ^iHMta. 

Of  entrj  annexed  totenfei^cbirgCy  ]Oi* 

yjher^  k  IS  not  a  precrding  condition,  392* 


C'- 


Vide  petfonal  Ctate* 

Rents  and  profits,  devifc  of,  174,300*       ,  j 
Intermediate  during  the  Aifpenfion  oj^ao  cM* 
cuiory  eftate,  512— -a  18. 

To  retrain  alienation  by  tenant  in  tail,  opt9 
determine  an  eftatc-taiJ,  58^66, 45j9« 

To 


INDEX, 


To  reftrain  fine  or  recovery  by  tenant  in  tail, 
62. 

To  ictirmxnczn  t^ie  fro  tempore^  or  ifijiart 
only,  498— 5P3»       . 


i  ;»<i     . 
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Ipar  autre  trfe."  €ffiitt; 


4  i\ 


»^M 


|:i||nUi&].iiiuil,  309^315.  ^  u      V 

How  barred^  3»^>— 3^3»  3?5*^-  W*      ^^ 
Lin^icejd  for  Lifej  3t9rt^i4»       »^»    X^'>''' '  '^  ^ 
And  vide  Rent 


r  • 

Words  of  purchaie.    Vide  ^X$t  Of,  &c 
3I8U(  and  lfntft9t(Qtt. 


* 

Limited  after  a  dying  Without  towttr^  iflue, 
tonftrued  a  geolihd  failure  of  iflue.    Vide 

ConatttCtoit.  ' 

Sleic(tal. 

of  fublifting  eftates  or  articles,  not  amounting 
xa  a  deviie  accordingly,  131—339. 


m 


|6o  I  -N.  P    E    X. 


BecoDerp4 

Frovifoe  to  reftraio  ic  by  tenant  in  cul*' 

Vide  pioucfoe. 

Common  recovery,  its  effefis,  58—66,  107. 
A  diflinffcioD  between  a  recovery  by  tenant  in 

uil  and  tenant  in  fee,  66 — 72,  . 
PrittdpUs  upon  which  it  bars  executtry  inttrefisy 

67.  note  {a) 
Eqiiitablef  bars  an  equitable  eftatt  ttul.  a9i— > 

297. 


Ecference. 

Bevife  conftrued  by  relation  or  reference  t» 
a  preceding  limitation,  467—473. 


Etmamncr. 

Defined  and  diftinguifhed,  3—22. 

Taking  efFed,  though  tlie  preceding  eftate 

fails,  392,  599.  . 

"Words  introducing  a  remainder,  inftead  of 

abridging  the  particular  eftate*  Vide  COtl* 

ficuSfott. 

Vide  Connftfon,  Contingent  temafntier^, 
Lfmftatton,  ciefteo,  l^ieceUfng  and 
pactlculat  Cffate. 


INDEX*  i^l 

!aent  C&arge,  500,  $ou 

Ments  direffed  fa  seeunmUti^  and  he  inw/fidh$ 
ibe  pur  chafe  ef  land^the  m^  cwjee  andhi^ 
comes  void  after  unborn  perjon  inter  eft ed^  atr 
tains  twenty --one 1 8  3  •  note  am 

'keni  dt  9tovo,  501. 

EcnW,  Vide  PjofiW- 

EelitiSfon* 

Genera}  words  reftrained  to  the  iflue  of  a  pit* 

ticular  marriage.    Vide  CORQCttSfOtt* 
Limitation  in  fee  reduced  to  an  eftatc-taiL 

vi4e  Cttate^tafl 

Dying  without  iffue  reftrained  to  dying  with^ 
out  ipe  then  living.    Vide  ConfltUSfOtU 

Where  a  foturc  difpq&don  is  only  a  di^fi- 
tion  ofj  or  out  of  a  fi(d>fifttqg  rorerfioA  or 
not,  118, 120— 1 25* 

decutitF* 

JV0/  required  for  goods  ieing  fortbeoming  at  the 
death  of  teuantfor  i^e,  rf  per/onal  ebattels^ 

but  inventory  only^  33>  3S»  • 
Vot.  II.  O  o 


jCx  I  .N    D    E    X. 

Settlement. 

Made  o/petfonal  chattels  hy  per/on  tndehed,  not 
fraudulent,  where  made  under  the  direSiontf 
the  court  of  chancery ,  38,  40. 

Surrender,  vide  coppfiplp. 

Cad  or  (ntafl  vide  Cffate- 
Cecmfoipearis. 

De  novo  and  ingros  dift'nguifhcd,  164—167^ 
That  an  executory  dcvife  of  a  term,  and  the 

trufts  of  a  term  are  governed  Jby  the  iamc 

rules,  184,  <8o. 
LimrtcJ  to  art/e  in  remaindjer  after  a  genera) 

failure  of  iSue,   192. 
That  any  devife  of  a  term  is  generally  an  ab- 

folute  difpc  fuion  of  it,  a78. 
Limift'd  to  a  perfon  not  in  ejfe^  309. 

Vide  ipiecenfitff  eifate,  ^erConal  eSate^ 

and  €jltCUtO|P  WA^Z. 

CruSeeflf. 

Any  me  however  remotely  interejled,  may  apply 
to  the  ccurt  of  chancery  j  tq  compel  them  to  af^ 
f(rt  the  legal  property,  43^ 


INDEX. 


5«3 


Vfhete  conftrued  in  the  famfe  manner  as  legal 

eftates,  167—168. 
DifTerence  between  then)  and  kgal  eftaces. 
Their  origin^  nature  and  e£fe£t,  287*    Vide 


Refulting, 

Shifting,  fecondary  or  future,  86,  note  a» 
Shifting  or  Jpringing  ufes  always  determine  the 
fir  ft  limitation  ofthefee^  and  diff  lace  the  firjt 

gift,  and  change  the  ufes  in  favor  of  other 
ferfonSi  12. 
//  is  a  rule  "  that  iffucha  conftruHion  can  he  put 
upon  a  limitation^  as  it  may  take  effeU  by  way 
of  remainder,  it  Jhall  never  take  place  as  a 
Jpringing  ufe,  12. 

Cejfer  of  ufes,  how  produced  and  in  what  extent 
admiffable,  86  note  a. 

The  remotenefs  of  the  contingency  on  which  a  ufe 
is  to  ceafe  immaterial,  where  the  preceding 
eftate  is  an  intail,  io6. 

Future  ufes  and  other  executory  eftates  con- 
fined to  the  fame  limits  as  executory  devi-* 
fes,  82—84,  85,  86. 

Vcfted  or  not.   Vide  COntftlg^nt  ttXS»lV^ 

per,  C(fate>  (QieffeQ. 


S64  INDEX 


Liflokation  to  oo  infant  in  'Oentreja  mere,  ii9 
»^9>  394.  503— 505*  507' 

By  a  limitation  to  the  heirs,  after  a  freehold 
limited  to  the  anceftoFj  j68. 

Where  a  particular  intereH  given  in  the 
mean  time  until  devifee  comes  of  agCj  &£« 
operates  only  as  an  exception  out  of  the 
devife,  and  the  remainder  vcfts,  512, 513. 

Vide  Contfttgent  and  (jgftate. 


aolnnteetjs^  524. 
CQaife. 

The  Chancery  interferes  to  prevent  uiiFeafon-> 
abfo'wafte  to  the  prejudice  of  perfons  m-* 
titled  to  executory  or  eontingmt  eftates,  44^ 

45»  SZ^^  537- 
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To  avoid  fine,  thii  book  ihoutd  be  retunwd  o 
or  before  the  date  lut  »t>mped  below 


